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P-R-O-C-E-E-D-I-N-G-S1

9:42 a.m.2

CHAIRPERSON GRIFFIS:  Good morning, ladies3

and gentlemen.  Let me call to order our morning4

session of the 28th of February 2006, this is the5

District of Columbia Board of Zoning Adjustment and my6

name is Geoff Griffis, I'm Chairperson.  Joining me7

today is the Vice Chair, Ms. Miller, and Mr. Etherly.8

Representing the National Capital Planning Commission9

is Mr. Mann.  Representing the Zoning Commission with10

us this morning will be Mr. Jeffries.  We are11

anticipating him momentarily.12

Copies of today's hearing agenda are13

available for you.  They are located at the table14

where you entered into the hearing room.  You can pick15

it up and see where you are in the chronology.  There16

are several very important things that I'm going to go17

through quickly in my opening statements and then we18

will call the first cases for the morning session.19

First of all, it is my pleasure to welcome20

you all to a newly renovated Office of Zoning hearing21

room.  Those familiar with this room know that it has22

been reorganized for better public access and23

utilization and it also is my pleasure to say today24

that we are back broadcasting live on the Office of25
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Zoning's website.1

So with that, we'll all fix our ties,2

brush our eyebrows and move ahead.  But attendant to3

it and very seriously, we are being recorded in4

several fashions.  The most important, of course, is5

the transcript that's being created.  The Court6

Reporter is sitting on the floor to my right.7

Attendant to that, I ask that everyone fill out two8

witness cards.9

Witness cards are available for you at the10

recorder's desk, also in front at the table where you11

provide testimony and there is probably some where you12

entered into the hearing room.  Two cards filled out13

prior to coming forward to speak to the Board and you14

can drop them off right at the Court Reporter.  Of15

course, that will make sure that your name is spelled16

correctly on the transcript and you are given proper17

credit for all the important factual information18

provided to us.19

In order so that we do not disrupt20

proceedings and the recording and all of this21

technological stuff that is happening, I'm going to22

ask that everyone turn off all their cell phones and23

beepers, at this time, that obviously won't create a24

disruption if they are not going off and blaring25
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constantly throughout the hearing.1

The order of procedures for special2

exceptions and variances, which is what we will be3

doing this morning, is:  First, we will hear from the4

applicant, their case presentation.  Secondly, we will5

hear all Government reports attendant to the6

application, Office of Planning, Department of7

Transportation, these are agencies that will and often8

do give us recommendations to each application.9

Third, we will hear from the Advisory10

Neighborhood Commission within which the property is11

located.  Fourth, we will hear from persons or parties12

in support of an application.  Fifth will be persons13

or parties in opposition to any application.  Sixth,14

finally, we will return to the applicant for any15

rebuttal witnesses that they may have and/or16

conclusions or summations.  It would be their time.17

Cross examination of witnesses is18

permitted by the parties in a case.  The ANC within19

which the property is located is automatically a party20

in the case.  Therefore, they will be full21

participants in this case and they, obviously, will22

then be able to conduct cross examination.  Nothing23

prohibits the Board from limiting the scope, direction24

or time of cross examination and I won't go into our25
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rules and regulations, at this point, but will, if1

needed, at a case-by-case basis.2

The record will be closed at the3

conclusion of the hearings on the cases, hopefully,4

all today.  If we think, the Board thinks that there5

is additional information that is required by the6

applicant and/or parties in the case prior to closing7

the record, we will make sure that you are very well-8

aware of what exactly we need into the record and when9

that should be submitted into the record.  After that10

material is received, it should be well-understood11

that the record would be entirely closed.  This is an12

important aspect to understand, because what we are13

doing today is creating a record within this room in14

the open and before the public.15

The Sunshine Act requires us to conduct16

all our hearings in the open and before the public.17

This Board does enter into Executive Session during18

sometimes and after hearings on a case and those are19

for purposes of reviewing the record and/or20

deliberating on cases and that is in accordance with21

our rules, regulations and procedures.  It is also in22

accordance with the Sunshine Act.  But it should be23

understood that all of the information that we will be24

basing our decisions on, our deliberations will happen25
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on what is created here in the public forum.1

So we make sure that you have it either2

written or orally transmitted to us today.  And, of3

course, if we require additional information that it4

comes in in a timely manner so that we can deliberate5

on it.6

At this time, let me say again a very good7

morning and I'm going to ask that anyone that is8

planning to give testimony to the Board -- actually,9

let me hold off a moment and say a very good morning10

to Ms. Bailey with the Office of Zoning on my very far11

left, Ms. Rose also with the Office of Zoning, coming12

closer Ms. Monroe representing the Office of Attorney13

General and Mr. Moy with the Office of Zoning.14

With that, I'm going to ask that everyone15

that is planning to provide testimony today to address16

the Board if you would, please, stand and give your17

attention to Ms. Bailey, she is going to swear you in.18

MS. BAILEY:  Would you, please, raise your19

right hand?20

(Whereupon, the witnesses were sworn.)21

CHAIRPERSON GRIFFIS:  Excellent.  Thank22

you all very much.  At this time then, we can23

entertain any preliminary matters.  Preliminary24

matters are those which relate to whether a case will25
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or should be heard today, requests for postponements,1

continuances, whether proper and adequate notice has2

been provided, these are elements of preliminary3

matters.4

I will ask, Ms. Bailey, if you are aware5

of any preliminary matters for the Board's attention6

at this time and I would also ask if anyone here7

present has a preliminary matter that they come8

forward and have a seat at the table in front of us as9

an indication of having a preliminary matter.  Ms.10

Bailey?11

MS. BAILEY:  Mr. Chairman, good morning,12

also to the Members of the Board and to everyone.13

CHAIRPERSON GRIFFIS:  Good morning.14

MS. BAILEY:  There is a preliminary matter15

and it has to do with the first case that's on the16

docket and that's No. 17438, Braden and Conner Herman.17

There is a request for postponement of this18

application, Mr. Chairman.19

CHAIRPERSON GRIFFIS:  Excellent.  Mr.20

Gross, a very good morning to you.21

MR. GROSS:  Good morning, Mr. Chairman.22

Nathan W. Gross for the applicant.23

CHAIRPERSON GRIFFIS:  And?24

MR. GROSS:  We are in the process of25
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trying to develop an alternative plan for the proposed1

addition that would be more agreeable to the abutting2

neighbor.  And the request for postponement is for no3

earlier than May 9th to allow time for that, but more4

importantly the architect is going to be out of the5

country for almost a month and then the applicants6

have an overlapping vacation.  So we requested that7

amount of postponement time to be able to, hopefully,8

resolve some issues.9

CHAIRPERSON GRIFFIS:  Okay.  And you are10

representing the applicant, of course?11

MR. GROSS:  Yes.12

CHAIRPERSON GRIFFIS:  Excellent.  13

MR. GROSS:  Good morning, George.14

MR. KEYS:  Good morning, Nate.15

CHAIRPERSON GRIFFIS:  Yes?16

MR. KEYS:  Mr. Chairman, I'm George Keys.17

I'm representing Madison and Solvay McCullough, the18

next door neighbors.19

CHAIRPERSON GRIFFIS:  Yes.20

MR. KEYS:  And if it would be appropriate,21

we have an application for party status.22

CHAIRPERSON GRIFFIS:  Right.23

MR. KEYS:  If that could be recognized, at24

this time, so that we then are part of the official25
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notification.1

CHAIRPERSON GRIFFIS:  Here's what our2

thought was.  We do have the request for party status3

and often time we take that up as a preliminary matter4

and establish parties and then go to the motions of5

continuances or postponement requests.  In this case,6

it is pretty clear that there is a certain issue that7

all are in accord with in doing further studies in the8

sun, shadow and such.9

So I was thinking that we might just put10

it off as the communication is working and perhaps the11

party status might change.  But I'm amenable if we12

want to take a moment, if you're saying that you would13

like to establish the party status and, Mr. Gross, if14

you have any comment on that.15

MR. GROSS:  No, we anticipated that the16

neighbors would apply for party status.  No problem.17

CHAIRPERSON GRIFFIS:  Indeed.  And have18

you reviewed their application?  Have you seen it?19

MR. GROSS:  Actually, I haven't seen the20

written submission.21

CHAIRPERSON GRIFFIS:  That's okay.  Okay.22

It's Exhibit 25 in the record.  And my records show23

that it was timely filed.  I don't have any difficulty24

in proceeding ahead with that, unless other Board25
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Members have any other opinions on that.1

Is anyone else here attendant to2

Application 17438?  If you would just show hands?  Any3

persons present?  There's nobody else present except4

for Mr. Gross, Mr. Keys representing, of course, the5

party request for status in opposition.  Are there any6

clarification questions of Mr. Keys regarding the7

application?8

Very well.  I think it's very9

straightforward in terms of the application and party10

status request, it's the abutting and the adjacent11

neighbor.  It is fairly clear just in the written12

application that they would be substantially impacted13

more so than the general public.  I don't have any14

opposition to establishing them as party status,15

represented by Mr. Keys, unless others have any other16

comments on that or objections to establishing.  If17

there's no objections, then we will take it as a18

consensus of the Board and establish that.19

Mr. Keys, do you have a position on the20

request for postponement?21

MR. KEYS:  We would certainly concur with22

the continuance and, you know, only hope we can find23

an agreeable date that works with people's vacation24

schedules.25
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CHAIRPERSON GRIFFIS:  Excellent.  Not a1

shock your position, so don't go too far.  Let's look2

at dates.  Mr. Moy, Ms. Bailey, what dates do we have3

available?  You wanted something past April, is that4

right, Mr. Gross?5

MR. GROSS:  We were thinking May 9th as6

the earliest to allow a few, two or three weeks after7

everybody is back.8

CHAIRPERSON GRIFFIS:  Sure.9

MR. GROSS:  I guess there's more to work10

out.11

CHAIRPERSON GRIFFIS:  The weather will be12

nice.  Fine.  This is a 223.  Am I right?13

MR. GROSS:  Yes.14

CHAIRPERSON GRIFFIS:  Mr. Moy?15

MR. MOY:  Yes, sir, Mr. Chairman, the16

schedule is pretty full through May.  Certainly, the17

Board in the past has squeezed cases in.  I mean, it's18

certainly an option, but staff would suggest, if it's19

possible, any time after June 6th.20

CHAIRPERSON GRIFFIS:  Comments?21

MR. GROSS:  Well, we would rather not wait22

that long, if possible, but hopefully the case might23

be shorter by the time we actually have it.24

CHAIRPERSON GRIFFIS:  Wow, we're stacking25
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up at least three or four cases every morning into1

June.  I think that's what Mr. Moy is clearly2

indicating.3

MR. MOY:  If I might suggest, Mr.4

Chairman, if you're looking at May, we have appeal5

cases in the afternoon, each of the hearings in May,6

with the exception of May 23rd.  Although, you do have7

three cases in the afternoon on May 23rd.8

CHAIRPERSON GRIFFIS:  Oh, my gosh, no, the9

23rd is not a possibility.  I think the 16th in the10

morning is the only possibility that I see in May,11

otherwise it's June.  Mr. Moy, your opinion, other12

Board Members?  Wow.  It's a big day.  Too bad we13

don't get a commission on all these things.14

What's the difficulty, what was the June15

date, Mr. Moy, that you had indicated, the 6th?  No.16

MR. MOY:  The 6th is possible, although I17

had plans for another case for that afternoon of the18

6th.19

CHAIRPERSON GRIFFIS:  All right, the20

afternoon.21

MR. MOY:  That you're going to be dealing22

with this afternoon.23

CHAIRPERSON GRIFFIS:  Okay.  Let's do it.24

We're going to squeeze it in on the, what did I say,25
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16th?  Yes.  Mr. Keys, Mr. Gross, 16th of May?1

MR. GROSS:  That would be fine with us,2

Mr. Chairman, sure.3

CHAIRPERSON GRIFFIS:  Okay.  4

MR. KEYS:  That's fine, Mr. Chairman.5

CHAIRPERSON GRIFFIS:  You're 10th in the6

morning.  No, I'm kidding.  We have three other cases7

already advertised for the morning.  We, you know,8

obviously, have flexibility in changing the schedule9

order that morning, but at this point you will be10

fourth on the 16th of May starting at 9:30.  Good.11

MR. KEYS:  That's fine.  It may work, Mr.12

Chairman.  It's our sincere hope that we will be a13

party in support of the application by that time.14

CHAIRPERSON GRIFFIS:  Excellent.15

Excellent.  Okay.  Good.  Thank you all very much.16

MR. GROSS:  Thank you very much.17

CHAIRPERSON GRIFFIS:  If there's nothing18

further then, let's move ahead and call the next case.19

MS. BAILEY:  Application No. 17436 of20

Althea Forrester and Howard Wilson, pursuant to 1121

DCMR 3104.1, for a special exception to allow the22

location of a parking space in the front yard of an23

existing single-family row dwelling under subsection24

2116.2.  The property is zoned R-5-B and it's located25
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at 1466 Belmont Street, N.W., Square 2660, Lot 810.1

CHAIRPERSON GRIFFIS:  A very good morning.2

If you wouldn't mind just turning your microphone on3

and I didn't say this, I don't remember anyway, but4

before addressing the Board you're just going to need5

to state your name and address for the record.6

MS. FORRESTER:  My name is Althea7

Forrester and my address is 1466 Belmont Street, N.W.8

CHAIRPERSON GRIFFIS:  Excellent.  Thank9

you very much.  And we have one, let's say,10

preliminary matter in this case.  We have looked at11

the application and although it was referred over by12

the Zoning Administrator as a special exception, it13

appears to the Board that it actually is an area14

variance.  Are you familiar with the difference of?15

MS. FORRESTER:  I'm familiar with the16

differences.  I was -- we didn't become aware that the17

Board might be looking at it as a variance until this18

past Friday.  When we applied, we thought it was a19

variance and that's what we applied as.  And when we20

went to the Office of Planning, they told us it was a21

special exception.  We paid for a variance and then22

went back to confirm that it was a special exception,23

because we kind of questioned it.24

They said no, it was a special exception.25
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In the memo, you see that they drafted to the Board in1

which even their report has that it's a special2

exception.  On Friday, this past Friday, was the first3

time we became aware that there was a question by BZA4

when we got a fax and a phone call from Mr. Nero, who5

told us that there was a concern that it was a6

variance.  So it was only on Friday that we found out7

that the Board may now be looking at it as a variance.8

CHAIRPERSON GRIFFIS:  Right.9

MS. FORRESTER:  And not a special10

exception.  It was advertised as a special exception.11

CHAIRPERSON GRIFFIS:  Right.  Well, to put12

it directly here today, I think the Board is prepared13

to go forward if you are prepared to go forward.  And14

I think what we would ask is that we could conceivably15

take this in the submission that you have with the16

special exception, but we're going to ask you to also17

address the variance and that's what we would have to18

make a decision on or, frankly, we could allow you19

additional time to get ready for a variance case with20

some direction from the Board.  It's up to you.21

MS. FORRESTER:  I think, at this point,22

we're ready to just go forward.  We discussed it and23

figured well, it's going on and we'll try to address24

the standards of the variance at the same time.25
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CHAIRPERSON GRIFFIS:  Okay.  Is the Office1

of Planning present?  Do you know who the staff member2

was that was working on it?3

MS. FORRESTER:  It was Mr. Moore.4

CHAIRPERSON GRIFFIS:  Okay.  He may be5

here then.  Why don't we turn it over to you then and6

is the ANC present, ANC-1B?  No.  Okay.  Is anyone7

else here present for Application 17436, persons?8

MS. FORRESTER:  We have a witness.9

CHAIRPERSON GRIFFIS:  Okay.  Excellent.10

Yes, indeed.  No need, I'll call you up when we're11

ready for some testimony.  Excellent.  Why don't we12

proceed then?13

MS. FORRESTER:  Okay.  At this time, too,14

I wanted to submit also a letter to Ms. Bailey for --15

a letter of support, which we would have submitted16

with the application.17

CHAIRPERSON GRIFFIS:  Oh, sure.18

MS. FORRESTER:  But the neighbor was on19

vacation.20

CHAIRPERSON GRIFFIS:  Do you have copies21

of that or not?22

MS. FORRESTER:  No, I didn't.23

CHAIRPERSON GRIFFIS:  That's okay.  You24

can put it in now or yes, let's have it in now.25
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MS. FORRESTER:  Okay.  And then there's1

two pictures, which I may refer to, but I'm not sure.2

CHAIRPERSON GRIFFIS:  Okay.  3

MS. FORRESTER:  So I didn't copy them.4

CHAIRPERSON GRIFFIS:  Sounds good.  Go5

ahead.6

MS. FORRESTER:  Okay.  I would like to say7

that because we did kind of anticipate that the8

variance exception issue and now that you have9

explained the order in which the discussions would10

take place, that I would like to address the ANC's11

report and the Board -- the Office of Planning's12

report in my summation, so I'm just letting you know13

that might be longer than now.14

Essentially, the standards that we were15

given for and the facts for the variance in R-3.  The16

physical characteristics, first is that we must prove17

that the physical characteristics of the property18

makes it difficult for the owner to use the property19

in compliance with the Zoning Regs.  I think that's20

acknowledged by the Office of Planning as well as the21

fact that if you see in any of the reports that the22

property is in a one block neighborhood.  There is no23

alley.  There is no access to an alley.  It's24

impossible to access the rear.25
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And initially when that block was created,1

the land records didn't allow an alley to be built.2

There has been since only one property off the 15th3

Street side that has been able to create some kind of4

access in its rear and its property and that was by5

purchasing other property and purchasing rights off of6

15th Street.  So it would almost be impossible for7

anybody else in the neighborhood to gain access to the8

back.  So I think we meet that standard just by the9

physical properties of the --10

CHAIRPERSON GRIFFIS:  Okay.  But a little11

clarification, because the first sentence of the12

variance test speaks to the uniqueness.13

MS. FORRESTER:  Yes.14

CHAIRPERSON GRIFFIS:  And/or the special15

circumstances.  But what I have just understood you to16

say and out of that uniqueness and unique circumstance17

comes a practical difficulty in complying fully with18

the regulations.  I understand your comments of having19

it difficult to comply.  Well, there that is.  But you20

just said all the other houses on the block.21

MS. FORRESTER:  Right.  Yes, I'm sorry to22

interrupt.23

CHAIRPERSON GRIFFIS:  Sorry.  I'll let you24

go then.25
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MS. FORRESTER:  That's just addressing the1

fact that we don't have the access or why we're asking2

for the variance.3

CHAIRPERSON GRIFFIS:  Okay.  4

MS. FORRESTER:  And why we're asking for5

the exception.  It was not simply just to acknowledge6

the uniqueness.  The uniqueness of the property is7

also the topography of the area.  Belmont Street is on8

a very high incline.  As a matter of fact, we sit at9

the top of the, I guess that would be the, east end of10

the street, closest to 15th Street.11

The difficulty is that for, in particular,12

my mother and my husband's father, they have physical13

difficulties and if you can't park near the house,14

they essentially can't get to the house.  That was15

somewhat of a consideration when we first bought the16

house and did actually apply for a variance then, but17

didn't know the process, so it got ignored.18

But it has become even more important to19

us, because of my daughter and the fact that in order20

to have some kind of family access, you know, be able21

to invite her over, be able to invite my family and22

the fact that at some point in time we anticipated23

that my husband's father may be living with us, we24

wouldn't be able to really bring them into the house,25
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unless they had to walk up this hill.  And it's not a1

hill just from one direction, it's any direction.2

If you're not parked within, I guess, and3

I'm not great with numbers, but if you're not parked4

within say three or four car lengths of the house,5

you're not walking either an incline up Belmont or6

you're walking an incline up 15th Street or you're7

walking a severe incline down 15th Street, so either8

way.9

CHAIRPERSON GRIFFIS:  But there is street10

parking in front of the house now?11

MS. FORRESTER:  There is street parking in12

front of the house now.13

CHAIRPERSON GRIFFIS:  Okay.  14

MS. FORRESTER:  Yes.  But I think, you15

know, the location of the house, the topography, the16

fact that there is no other way to access or provide17

parking on the -- near the property is -- other than18

the parking on the street, makes the property unique.19

The other standard I understand is the20

property -- granting of the application will not be a21

substantial detriment to the public good.  The design22

of the parking pad is not intended to increase23

traffic, noise, lighting.  There is no exterior24

lighting that is going on the property.  There is --25
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I don't believe there will be any increase in traffic1

or noise because of the location.2

I mean, it's no different than having the3

car parked in front of the house.  So we're not4

changing anything that would be any different than5

parking the car near the house in terms of increasing6

light, traffic.  As far as the size, as you will see7

from the Office of Planning's report, the property is8

sufficient size that it fully complies.  Any parking9

pad that would be put there would be fully compliant10

with the Zoning Regs without any changes.11

As a matter of fact, there is sufficient12

space there that it could be larger, but we've chosen13

to just meet the minimum size required by the Zoning14

Regs, because it also allows us to make other changes15

to the property, to the stairs that would -- you know,16

the access to the basement.17

As mentioned, it would not be a detriment18

or a harm to any of the neighboring properties as well19

and both of the neighbors immediately adjacent to the20

properties are in support of the application.  One is21

here to testify, Mr. Nelson, and one has submitted a22

letter of support.  There is no one on the block who23

opposes the application.  And as a matter of fact, our24

ANC rep, despite the ANC's opposition, lives on the25
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block and was in support of the application and did so1

vote for the application at the ANC meeting.2

As far as that it will not be inconsistent3

with the general intent and purpose of the Zoning4

Regs, I think here there has to be some weight to the5

fact that this was originally approved as a special6

exception by Office of Planning.  If you look at the7

District, it's a Multi-Use District.  It's an R-5-B.8

There is nothing unique about the property or the9

neighborhood any more.10

It's not a neighborhood in which the11

character of the homes are all porch-front properties.12

This is not going to affect uniqueness of the13

property.  This is a neighborhood where, at one time,14

you had maybe the remaining 15 or 20 row houses on the15

south side of the street, multi-use, multi-family16

buildings on one end of the block, a vacant lot, the17

old Pitts Motel.18

So in terms of the character of the19

neighborhood, this would not be affecting the20

character of the neighborhood.  This would not be21

affecting any historic, you know, characteristics or22

uniqueness about the neighborhood.  I don't think that23

an R-5 District is intended not to include single-24

family homes, so it's an issue that could arise with25
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other single-family homes.1

So I think it is consistent and I think2

the Board -- the Office of Planning's original3

characterization of this as a special exception shows4

that, because as I understand it, that is -- a special5

exception is one where it is pre-deemed compatible6

with the Zoning Regulations for that particular7

district, except for the need for some review by the8

Board.9

And in this case, that decision had been10

made by the Office of Planning and is still11

acknowledged in the Office of Planning's report that's12

submitted to you.  That's what I would like to say for13

now.14

CHAIRPERSON GRIFFIS:  Excellent.15

MS. FORRESTER:  And then I would like to--16

CHAIRPERSON GRIFFIS:  Yes, we'll give you17

an opportunity at the end.  Let me just make some18

clarification, because you've indicated Office of19

Planning's report that they were reviewing this in20

their analysis on special exceptions.  However, they21

don't recommend approval of even the special22

exception.23

MS. FORRESTER:  Right.  And I would like24

to address that, but I wanted to address that after25
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that was submitted into --1

CHAIRPERSON GRIFFIS:  Okay.2

MS. FORRESTER:  Yes.3

CHAIRPERSON GRIFFIS:  Good.4

MS. FORRESTER:  I would like to address5

that.6

CHAIRPERSON GRIFFIS:  I just wanted to be7

clear that we were both looking at the same thing.8

MS. FORRESTER:  Right.9

CHAIRPERSON GRIFFIS:  I'll speak for10

myself, but I'm sure the Board is sympathetic, if not11

empathetic with the situation of parking.  And when12

you talk about some of the aspects of the variance13

test in terms of uniqueness, one thing that I think we14

have to be aware of is that the Board is consistent in15

all its rulings.  And so as we look at this situation,16

we look at globally how this situation might be17

similar, because we would not be able to look at a18

similar situation and act differently.19

And I think that's where it gets to be a20

little problematic when I read the regulations in21

2116.4, there are few and far between times that our22

Zoning Regulations are clear, concise and directly to23

the point.  And this one seems to be one of them.  I24

mean, it says required parking space shall not be25
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located in the area between a building line and the1

lot line abutting a street.  That means not in the2

front yard.3

MS. FORRESTER:  Yes, but then it goes on4

to say -- it goes on to allow you to request a5

variance or an exception, so that the fact that -- I6

mean, the very process that we're here for --7

CHAIRPERSON GRIFFIS:  No, I understand8

that.  I understand that.  And 2116.5, it does say in9

certain --10

MS. FORRESTER:  Right.11

CHAIRPERSON GRIFFIS:  -- circumstances the12

Board can review it outside of for single-family13

homes, which is why you're in a variance.  But not to14

quibble about what is it, what I'm looking more at is15

that now looking at your particular case, the16

practical difficulty in complying with the regulations17

is what I'm not understanding totally, because there18

are no regulatory requirements put upon you.19

MS. FORRESTER:  Well, part of the -- as20

you say, the Board has been consistent in the past21

when the Board has approved similar applications.22

Part of the thing they have looked at is the fact that23

as a historical matter, if the property, if the regs24

came into place when the -- if the regs came into25
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place and by the very nature of the fact that the regs1

came into place and made it impossible to comply with2

the regs, you already sort of precondition the basis3

for a special exception or for a variance.4

And that's the case here.5

CHAIRPERSON GRIFFIS:  You're saying the6

Board has approved --7

MS. FORRESTER:  The Board has approved in8

the past, yes.  The Board has approved in the past9

front yard parking for -- and in those hearings, those10

have been case-by-case assessments based on the11

situation at hand.  But this would not be -- you know,12

if I'm understanding you, you're trying to be13

consistent with what you have done in the past.  It's14

not inconsistent with what the Board has done in the15

past to take an application such as this.16

CHAIRPERSON GRIFFIS:  Are those cases in17

the record?18

MS. FORRESTER:  Yes, they are.  Yes.19

CHAIRPERSON GRIFFIS:  Did you submit them?20

MS. FORRESTER:  I did not submit them.  I21

thought they were -- they would be things the Board22

was aware of.  I just -- I didn't realize that I --23

but they are in the record.  They are in the hearing24

and they are on the website.25
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CHAIRPERSON GRIFFIS:  Okay.  But you1

didn't cite them in your submissions?2

MS. FORRESTER:  No.3

CHAIRPERSON GRIFFIS:  Into your specific4

record?5

MS. FORRESTER:  No, I didn't.  Well, part6

of the reason I didn't is because in many of them one7

of the things that the Board pointed out is that the8

fact that they had approved something in the past, did9

not mean that they were going to use the precedent in10

the future.11

CHAIRPERSON GRIFFIS:  No, that's true.12

MS. FORRESTER:  That it's a case-by-case13

assessment.  So the difficulty with citing it is on14

the one hand I would be making the argument that, you15

know, you have done it in the past, it's precedent.16

And then the other hand, I would have to acknowledge17

the fact that the Board has said that they won't18

accept it as precedence.19

CHAIRPERSON GRIFFIS:  Right.  And you are20

absolutely clear and I absolutely agree.  We're not21

setting precedential value to a certain application.22

But my point is the measuring level of how we look at23

variances has to be consistent.  And this one I'm not24

persuaded by -- well, there it is.  We'll take further25
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questions from the Board.  Ms. Miller?1

VICE CHAIR MILLER:  Since this is a2

variance, the first thing that's key is how your3

property is unique.  And I'm not sure that I got that4

from your explanation.  I heard how the topography of5

the area is unique and that really doesn't go6

specifically enough to your property.  Can you address7

that?8

MS. FORRESTER:  Well, part of the9

uniqueness is also the location of the property, where10

it is.  The area itself is unique, but the location11

within that area is unique in that if you are at the12

bottom of Belmont, it's much easier, for instance, to13

access Belmont even though you have an incline up from14

-- a slight incline up from, say, 14th Street or15

Florida Avenue, rather, it's still not -- it's only16

but so much of a degree.17

Belmont from the back of the property, for18

instance, is almost a 45 degree drop.  From the --19

from 14th Street up to where I live, it's I think more20

than a 45 degree.  From 15th Street, if you're coming21

up 15th Street walking from 15th Street or driving up22

15th Street --23

CHAIRPERSON GRIFFIS:  But I guess Ms.24

Miller's question is going directly to so skip three25
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houses down east on Belmont, are those circumstances1

similar to that house?2

MS. FORRESTER:  They may be but, again, I3

wouldn't -- if I was in those houses and making this4

argument, I may be able to make the same argument, but5

I would have to live there and it may be.  I mean, the6

fact that there may be one or two other houses on the7

block that can make the same argument for uniqueness8

doesn't mean that there is no uniqueness to those9

houses.10

It's just simply -- you know, it's one of11

the many considerations you have to take into.  I12

mean, the fact that we have these type of hearings13

means that five, six, seven, eight, 10 houses could14

claim uniqueness and meet that standard and still be15

able to use that term.16

And so I think, yes, the location of the17

property, I think the topography of the property, I18

think the inability to access the parking, I think the19

fact that the parking in the block is potentially20

going to get worse does -- is something that has to be21

considered as part of determining whether or not it's22

unique.  You know, would we want to put -- there is no23

other way to comply with it.  I mean, that is also --24

CHAIRPERSON GRIFFIS:  But you're not being25
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asked to comply with the parking requirement.1

MS. FORRESTER:  No, you're not being asked2

to comply with it.3

CHAIRPERSON GRIFFIS:  Okay.4

MS. FORRESTER:  We would like to comply.5

We would like to comply with the regs in this instance6

because of the personal conditions of the family.7

CHAIRPERSON GRIFFIS:  Right.8

MS. FORRESTER:  Because we would like to9

be able to -- you know, it's not just having visitors10

over.  It's particular visitors.  It's family visitors11

and it's family visitors with a particular health12

problem and we would like to have those members be13

able to provide access.14

CHAIRPERSON GRIFFIS:  Right.15

MS. FORRESTER:  We have gone out of our16

way to rehab the property in such a way as to make it17

accessible interior to the family in terms of the18

width of the doors, in terms of accessible bathrooms,19

you know, everything that we could do.  And, yet, it20

doesn't really make a difference if I can't bring that21

family member over to the house.22

If they want to drive or come over, I have23

to make sure that I have a space in front of the house24

or within a fairly short walking distance in from the25
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house, something that I can't guarantee.  So it's not1

in isolation the location or the topography.  It's the2

location, topography and the ability to use the house3

as fully as I would like to use it.4

CHAIRPERSON GRIFFIS:  Right.  Okay.  Good.5

Any other questions?  Very well.  Let's move ahead6

then and welcome Mr. Moore with the Office of Planning7

for a presentation of their analysis.8

MR. MOORE:  Good morning, Mr. Chair and9

Members of the Board.  I am John Moore with the Office10

of Planning and you would have seen me at 1:00 today.11

I have talked to the applicant and her12

husband on this application a couple of times13

regarding the lack of support from the Office of14

Planning for the application.  It's clearly15

inconsistent with zoning in that area and, as we tried16

to illustrate in our report, there are actually only17

three curb cuts on the entire block.18

Two obviously have to be there because19

there is new construction going on right now and where20

those two are taking more than a car off the public21

space, in this case this would be a curb cut and if I22

put it in, there is no net gain because you lose the23

parking space where that would have been.24

Now, I did mention to the applicant or her25
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husband, one, they could, of course, seek to get1

handicap parking in front of their house as a solution2

to the problem.  But in terms of supporting a parking3

pad and curb cut at that location, given the precedent4

that was set on that block where there are about 13 or5

14 other row houses, the Office of Planning couldn't6

support it.7

CHAIRPERSON GRIFFIS:  Excellent.8

MR. MOORE:  Thank you.9

CHAIRPERSON GRIFFIS:  Thank you very much,10

Mr. Moore.  Are there questions from the Board?  Ms.11

Miller?12

VICE CHAIR MILLER:  Mr. Moore, I don't13

know if you had arrived yet, but we were considering14

this as a variance now instead of a special exception15

and I was wondering if you had any other comments that16

go to the variance test.17

MR. MOORE:  My comments would be that if18

that is the case, the Office of Planning would ask to19

do a supplemental report at a later date.  Although20

because the test, the threshold, is a lot higher for21

a variance, we still would be opposed to the22

application.23

CHAIRPERSON GRIFFIS:  Okay.  Any other24

questions?25
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MS. FORRESTER:  Can I ask?  Does that mean1

that they are making their statement as an exception,2

because if they would be asking for this to go later3

and we're doing this as a variance then -- I mean, I'm4

just asking what that statement means to say that if5

this is going ahead as a variance, they would have6

to --7

CHAIRPERSON GRIFFIS:  Right.  Exactly.8

What he is indicating is that he would provide a9

supplemental report, an additional analysis as a10

variance.  However, in his statement, which I concur11

with, the special exception is of a lower threshold to12

prove.  Quite frankly, if you can't prove a special13

exception, I don't see how you would ever be able to14

reach the approval stage or persuasiveness of a15

variance.16

So I don't think that in my mind, I will17

ask the rest of the Board if they want a supplemental18

report from the Office of Planning, but I think it's19

substantial enough of their position on the special20

exception.  But I will now allow you any time to ask21

cross examination questions of the Office of Planning22

if you have any.23

MS. FORRESTER:  Well, the only question I24

would ask is when we did discuss it, you did -- he is25
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correct.  We did -- he did mention the handicap1

parking, but my impression and what you said then was2

that that would be the case if my mother was living3

with us.  I did not want to make a claim for a4

handicap parking space when she is not yet living with5

us.  It would be -- well, it would be a lie.6

So it's a future consideration, but it's7

not a consideration that I could make for now because8

she doesn't live with us.  She visits.  She has her9

own home and so that was -- as I understand it, that10

was the basis for why we would be able to get a11

parking, a handicap parking spot, is if she was12

actually living in the house.13

CHAIRPERSON GRIFFIS:  Is that your14

understanding, Mr. Moore?15

MR. MOORE:  During my conversation with16

your husband, I believe, I indicated to him that the17

relief couldn't be granted on behalf of someone who18

didn't reside at the residence.  He then informed me19

that you had a serious back problem.20

MS. FORRESTER:  I do, but I didn't want to21

-- as I indicated to you, my problem is such that I22

don't think it reaches -- it may at some point in time23

without going into personal --24

CHAIRPERSON GRIFFIS:  Right.25
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MS. FORRESTER:  -- reach that point.1

MR. MOORE:  That's not the impression that2

I got.3

MS. FORRESTER:  But it's not there and I4

would not like to use that.5

CHAIRPERSON GRIFFIS:  Wait.  Mr. Moore,6

your position is that, conceivably, with DDOT7

application you could have a handicap parking space8

out front in this circumstance?9

MR. MOORE:  Yes.10

CHAIRPERSON GRIFFIS:  Okay.  Follow-up,11

cross, questions?  Any other questions?12

MS. FORRESTER:  No.13

CHAIRPERSON GRIFFIS:  Clarification14

questions from the Board?  Very well.  Thank you very15

much.  We don't have a report from DDOT.  I don't have16

any other additional governmental reports, except for17

that of the ANC, ANC-1B.  Has an ANC-1B representative18

joined us?  Not noting any rep, we will take note of19

Exhibit 19.20

It reads in part "The provision of a curb21

cut and provision of front yard parking was seen as22

both a safety concern and a loss of public curbside23

parking" and they were opposed to the application.  It24

was timely filed and I think it does reach the25
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requirements to be granted the great weight for our1

deliberation.2

Did you have -- well, let's move ahead.3

I don't have any other attendant governmental reports4

to this application.  At this time, let's have all5

those that want to address the Board, persons to6

provide testimony that are in support or in opposition7

of Application 17436 and come forward.  A very good8

morning.9

MR. NELSON:  Good morning.  My name is10

Uzikee Nelson.  I live on Belmont Street.  I have been11

living there from 1974.  I have been through all the12

Pitts Hotel, the drugs.  In fact, I'm the one that got13

residential parking to the street.  In fact, I'm the14

only person that at one time had any parking on the15

street because I have a garage up under my house.  It16

was, I guess, originally for a carriage, but I have a17

garage and I park in my driveway every night.18

And I have always had problems.  Right19

now, I have problems with my neighbors wanting to use20

my front of my place to drop off people, to park there21

and then many times I have had the city to stop people22

from parking by giving tickets.  The city even gave me23

a parking ticket for parking too close to my driveway24

and I know parking.25
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One other thing I wanted to tell you1

about, we even have neighbors that use cars just for2

saving themselves a parking space and pulling up on3

the sidewalk.  That's a very common thing.  It has4

been going on up there because we just don't have any5

parking.6

But Bozzuto Fedora Condominium, they7

promised the people on the south side of the street8

that we could most likely buy a parking space.  They9

have 100 and some odd parking spaces.  But now they10

are getting close, they say we can't give you any11

parking.  Then one other thing, all of those people12

will be eligible for residential parking.  Every one13

of them, another 100 and some odd so people, will be14

residential parking.15

So we are having a hell of a problem on16

Belmont Street right now and it's going to get worse17

and worse because we have every place on Belmont18

Street they are talking about building or close to19

there.  They are talking about building four, five,20

eight story buildings, nine story buildings.  That's21

what they are talking about and some of them don't22

have any parking at all.  That's what they are talking23

about.24

So I'm having a problem myself.  Like I25
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said, we need parking on the street for the people.1

My taxes have gone up from $100,000, my assessment, to2

$800,000 and it's going to keep going up.  I3

understand that.4

So I have a problem with people saying5

that we, the people on the south side of the street,6

don't have -- won't be able to get parking in some7

kind of way because it's a hell of a problem for --8

I'm an older guy right now, you know, so whatever.9

That's how I feel about it and I think it would be10

wrong for the city to allow these big developers to11

get parking and the people on the street can't get any12

at all.  And we don't have no alley at all.13

So I feel you're doing a disservice to the14

people that have bought these houses on Belmont15

Street.  Now, I know a lot of people have -- they can16

access alleys, but we don't have the opportunity to do17

that.  So that's how I feel about it.18

CHAIRPERSON GRIFFIS:  Indeed.  Excellent.19

Thank you very much.  We do appreciate it.  It has20

been some time, I think, since we have seen you, but21

we definitely appreciate you being down and speaking22

to the Board as someone that has been on Belmont for23

quite a long time and has seen a lot of perhaps good24

things happen.25



42

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

Board Members, questions of Mr. Nelson at1

this time?  And, of course, Mr. Jeffries is with us2

representing the Zoning Commission who approved the3

PUD across the street of which was talked about as4

offering parking to the residents.5

MR. NELSON:  Right.  They were going to6

offer parking to the --7

CHAIRPERSON GRIFFIS:  I'm certain that8

he'll have comments with his colleagues.9

MR. NELSON:  But now they're getting10

close, no, we can't offer no parking to you because we11

should -- we should have asked --12

CHAIRPERSON GRIFFIS:  Mr. Nelson, I'm13

sorry to interrupt, but in all seriousness, if that14

was something that was actually part of the PUD15

approval or an amenity or any of the other aspects16

that went into the approval, I don't see any reason --17

I see all the reason that that would be enforced.  And18

so, certainly, I think that the Zoning Commission19

could look into the provision of for sale parking20

spots by the residents on Belmont if that was21

something that was discussed.22

I will make note to free Mr. Jeffries that23

he didn't sit on that PUD case.  However, as a Member24

of the Zoning Commission now, I think he can look into25
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that and certainly we'll assist him in doing that.  I1

think it is not lost on the Board, the amount of work2

just in this application that is going on on Belmont,3

and it is substantial and it is a very high zoned4

block in terms of what the character of the original5

buildings are.6

Of course, everything that is being built7

will have to comply with the parking requirements.8

I'm confused a little bit by your testimony, however,9

because you have talked a lot about having to provide10

parking on the street.  But if we were to approve11

this, it would actually remove at least one, if not12

two, spaces allowable on the street.13

So you would actually be gaining one off-14

site private and losing -- regulatorily, you would15

lose two because you're not allowed to park close to16

the driveways.17

MS. FORRESTER:  Okay.18

MR. NELSON:  By the way, one of them would19

be right next to my driveway.20

CHAIRPERSON GRIFFIS:  Right.21

MR. NELSON:  So you're not losing two.22

You'll only be losing one because you're right.23

CHAIRPERSON GRIFFIS:  Okay.24

MR. NELSON:  They are talking about25
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putting it right close to my driveway.1

CHAIRPERSON GRIFFIS:  Okay.  Okay.2

MS. FORRESTER:  But can I address that?3

I think there is a burden placed on the single-family4

homes that is not on the multi-family units.  And Mr.5

Moore and you both make a statement that you somehow6

gain in the multi-unit buildings.  You only gain if7

for every house or family that you bring to the8

neighborhood, you provide one for one parking.9

In the case of the Bozzuto Building, which10

you cite as an example of providing net parking, there11

are 15 units, this is from the construction manager12

and from the manager of the property, 15 units that13

have no parking attributed to them for which they have14

not purchased the property or they have under-15

purchased, meaning they have one car less than -- one16

car more than what they have.17

So that's 15 families and that's not18

considered in the process because either you can't19

assess it at the beginning of the process or because20

it's only assessed at the end of the process, it's21

ignored.  And, yet, for a single-family homeowner in22

a situation like Belmont where you have all the23

remaining properties that require development on the24

block are single family homes.25
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And historically the block has supported1

all of the parking necessary in that neighborhood.2

Before Pitts Motel came, parking was not a problem.3

Even before Fedora came, parking was like it was4

anywhere in the city, you know, but for the most part5

the residents in the neighborhood could find parking.6

But now what you have is a situation where7

all the development that's coming in the block, the8

multi-family units, supposedly they will always get9

curb cuts.  The ANC's report is that it's a blanket10

statement against curb cuts, but yet it's not a11

blanket statement against curb cuts because it's going12

to approve --13

CHAIRPERSON GRIFFIS:  Right.14

MS. FORRESTER:  -- the curb cuts for15

multi-unit buildings without assessing the fact that16

it's not a net gain.  It's a net gain only if it's one17

for one.  Neither of the buildings on Belmont that was18

approved for curb cuts have provided net gain parking.19

Neither of them have one for one parking for every20

unit that's on there, which means for every unit --21

CHAIRPERSON GRIFFIS:  Right.22

MS. FORRESTER:  For every family that has23

now come to the block, that family is taking away a24

parking spot and, yet, mine is being weighted so25
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heavily for taking one spot, the same spot that if I1

left my car there and never drove --2

CHAIRPERSON GRIFFIS:  Right.3

MS. FORRESTER:  -- would be the spot I4

would be taking and that is not a balance.5

CHAIRPERSON GRIFFIS:  Well, I think you6

bring up some excellent points and I wanted to --7

well, I wanted to state that you're absolutely correct8

in the procedural and the theoretical aspect of9

reviewing our regulations, and the problem is we don't10

have jurisdiction to get into those.  Those are big11

picture items.  That's not unique to you on your block12

necessarily.13

MS. FORRESTER:  No, I agree.14

CHAIRPERSON GRIFFIS:  It's all across --15

MS. FORRESTER:  But those are the things16

that you give weight to in the report and those are a17

basis for which the conclusion, some of the18

conclusions are made, for instance, by the ANC.  The19

ANC's is just a blanket curb cut exception.  They20

provide no argument even in their hearing as to why21

it's a blanket exception and, yet, they will turn22

around tomorrow and have done so, because the very23

next hearing they will approve and show support for a24

multi-unit building, but you will give that weight.25
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So I can't ignore the fact that -- and I1

don't want you to ignore the fact that notwithstanding2

the regs, this is not simply just a regs on the law.3

It's a matter of equity and if you're going to --4

CHAIRPERSON GRIFFIS:  Yes, but that's not5

a test that we weigh.6

MS. FORRESTER:  No, but if you're going to7

weigh those reports, if you're going to give great8

weight to those reports and the basis for those9

reports --10

CHAIRPERSON GRIFFIS:  Well, it means that11

we take them into account, those positions, but you're12

asking us to decide in a way that we don't decide13

variances.  I just want to caution you that it's not14

as if we can weigh the equities of a multi-family that15

is built as a matter-of-right in a PUD.16

MS. FORRESTER:  No, I'm not asking you to17

weigh.  I'm not asking you to weigh the equities.  I'm18

saying if you're going to give weight to a report such19

as the ANC's report, which is based on an assumption20

that --21

CHAIRPERSON GRIFFIS:  Well, let me just --22

I'll clarify for you.23

MS. FORRESTER:  Wait a minute, based on an24

assumption that --25
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CHAIRPERSON GRIFFIS:  No, no, no, great1

weight for the ANC report doesn't matter what they2

say.  It just means that they have checked off the3

amount of things, that they are publicly noticed, that4

there was a quorum and that their vote was calculated.5

That gives them great weight before us.6

Their report is in the record.  It's not--7

now, the substance of it, you will see in our8

deliberation how much persuasiveness we give to their9

position, but the great weight happens of the10

procedural matter of getting into the record.11

MS. FORRESTER:  So does that mean that in12

considering their report, you're not looking at the13

basis for why they got to their conclusion?14

CHAIRPERSON GRIFFIS:  Well, of course, we15

are.16

MS. FORRESTER:  But that's my point.  The17

basis for getting to my conclusion also has to be18

looked at even if you're looking at the fact that I'm19

-- you know, I'm reaching the same process.  I'm going20

through the same process they are and there has to be21

some weight given to whether or not I am for it or22

against it.23

CHAIRPERSON GRIFFIS:  Right.24

MS. FORRESTER:  And, obviously, I'm for25
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it, because I'm the applicant.1

CHAIRPERSON GRIFFIS:  Right.2

MS. FORRESTER:  But the same underpinnings3

that you give, that you consider for the ANC, I would4

at least like those considered.  That doesn't mean5

that they have -- they are inside or outside the regs,6

but you're going to consider that the ANC is looking7

at this and saying there is no curb cuts, we don't8

support curb cuts.9

CHAIRPERSON GRIFFIS:  Good.  Okay.10

MS. FORRESTER:  And I'm saying that if11

you're going to do that, you have to consider that,12

that blanket statement.  You know, one, it negates the13

process.  What is the use of having an exception14

hearing or a variance hearing if you have blanket15

statements against anything?  So you give it weight,16

but you have to also give weight to the fact that on17

a case-by-case basis, you have to say, well, we may18

sometimes say no.19

CHAIRPERSON GRIFFIS:  Okay.20

MS. FORRESTER:  And that's what --21

CHAIRPERSON GRIFFIS:  Understood.  No, I22

understand, and I think we are going to weigh both the23

arguments.  Okay.  Any other questions, clarifications24

from the Board at this time?  Thank you very much, Mr.25
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Nelson.  Are there others present that want to --1

MS. PERKINS:  Good morning.  I'm Erna2

Perkins.3

CHAIRPERSON GRIFFIS:  You're going to need4

to come up, please.  If you wouldn't mind, just have5

a seat.  I'm just going to have you state your name6

and address for the record.7

MS. PERKINS:  Good morning.  I'm Erna8

Perkins.  I'm here representing Bozzuto Homes, the9

developer and builder of the Fedora project.10

CHAIRPERSON GRIFFIS:  Have you been sworn11

in?12

MS. PERKINS:  I didn't stand.13

CHAIRPERSON GRIFFIS:  Okay.14

MS. PERKINS:  I didn't think I would have15

to.16

CHAIRPERSON GRIFFIS:  Why don't you stand?17

Ms. Bailey is going to swear you in.  Did you fill out18

a witness card?19

MS. PERKINS:  I will.20

CHAIRPERSON GRIFFIS:  Okay.21

MS. BAILEY:  Please, raise your right22

hand.23

(Whereupon, the witness was sworn.)24

CHAIRPERSON GRIFFIS:  Excellent.  Thank25
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you, Ms. Perkins.  Go ahead.1

MS. PERKINS:  I just wanted to make a2

comment regarding the parking spaces.3

CHAIRPERSON GRIFFIS:  Sure.4

MS. PERKINS:  That in the garage for the5

Fedora, the one to one, we did in the beginning of the6

project make a commitment to the community to have7

overflow parking and consideration of selling parking8

spaces to the neighborhood.  We are still evaluating9

that and hearing this hearing today, we will10

definitely take serious consideration for the11

neighbors with the challenges of the parking.12

CHAIRPERSON GRIFFIS:  Yes.  I mean, that13

doesn't change the position from a couple of months14

ago, right?  What is taking serious consideration for?15

If there was an agreement or an understanding of the16

neighbors, are they mistaken that parking spaces were17

going to be offered for sale or where are we with the18

situation?  I guess I don't find a lot of confidence19

in those words of what to expect.20

COMMISSIONER JEFFRIES:  Excuse me, Mr.21

Chair?22

CHAIRPERSON GRIFFIS:  Mr. Jeffries?23

COMMISSIONER JEFFRIES:  This was a PUD,24

correct?25
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MS. PERKINS:  Yes, it was.1

COMMISSIONER JEFFRIES:  Yes.  So were2

these spaces proffered?  Were they part of the PUD3

order that you would --4

MS. PERKINS:  Yes.5

COMMISSIONER JEFFRIES:  So this is6

something that has to be achieved or else you will be7

in violation of the PUD order.8

MS. PERKINS:  Correct.  I just came to --9

COMMISSIONER JEFFRIES:  Oh, well, then --10

MS. PERKINS:  -- reassure, yes.11

COMMISSIONER JEFFRIES:  Oh.12

MS. FORRESTER:  Up until now we were told13

that they were all sold.  I mean, to date we were told14

that they were sold.  There are no more parking spaces15

available.16

CHAIRPERSON GRIFFIS:  Okay.17

MS. FORRESTER:  So that's part of it.18

COMMISSIONER JEFFRIES:  Well, listen, if19

that's something that was proffered by the applicant,20

the Bozzuto Company, that there would be a certain21

number of spaces available to the neighbors, I mean,22

I don't know.  I'm not certain what the language is,23

but if that was in the PUD order --24

MS. FORRESTER:  It was and we -- and part25
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of the -- as I indicated, you know, I had started this1

process in '99, but for not knowing the system it2

didn't happen.  And when I reapplied, part of the3

reason was at that point we were told there are no4

more parking spaces to be bought.5

CHAIRPERSON GRIFFIS:  Okay.6

MS. FORRESTER:  And they were never7

really --8

CHAIRPERSON GRIFFIS:  Well, we'll get to9

the bottom of this.10

MS. FORRESTER:  They were never offered to11

the residents anyway.12

CHAIRPERSON GRIFFIS:  While you're both13

here, it's an excellent time to take an opportunity to14

talk.15

MS. FORRESTER:  So we haven't brought it16

up.17

CHAIRPERSON GRIFFIS:  And if you need to,18

actually refer to the PUD order.  Of course, it's just19

across the hall.  You can pull it and see what's20

actually in it and isn't.  And anything else, Ms.21

Perkins?22

MS. PERKINS:  No, sir.23

CHAIRPERSON GRIFFIS:  Excellent.  Thank24

you very much then.  Questions, clarifications?  Is25
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there anyone else here present in Application 174361

who would like to testify before the Board, persons2

present?  Very well.  Let's turn it over to you for3

closings.4

MS. FORRESTER:  Okay.  I should just say5

that that was a surprise, but anyway.  Just on the6

specifics for the Office of Planning's report.  Again,7

a good part of their discussion talks about the net8

loss of the parking and I understand the fact that,9

again, you're saying that you're looking at the10

outcome of the report and not necessarily how they get11

there, but I'm not sure that that can be separated.12

And, as I have said before, I think there13

is a weight placed on an application, such as mine,14

for a single-family house in a neighborhood going15

under the kind of major reconstruction that we're16

going under.  Any applicant that comes before the17

Board in that neighborhood, who is a new purchaser, is18

going to face almost an impossibility test, which19

seems to undermine the whole process of asking for a20

variance, something that is supposed to be done case-21

by-case.22

They are going to be faced immediately23

with the blanket statement that we don't do curb cuts24

and, yet, we're going to approve a curb cut for a25
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multi-family unit because, theoretically, you have1

taken parking off the street even though as a net you2

haven't done so.3

The Board's report also talks about4

whether or not it would adversely affect the5

neighboring property.  It doesn't, other than6

establishing a precedence, which the Board has7

acknowledged that it on the one hand gives some weight8

to, but it doesn't hold as the standard.  I mean, I9

could get this application granted today and that10

doesn't necessarily mean you will grant a similar11

application unless it meets other tests tomorrow.12

I could lose it today and, as you have13

done in the past, you may grant the application for a14

front yard.  So I don't know how much weight that is15

going to be given, but I think it should be given very16

little weight, the fact that someone may come behind17

me and do exactly what I'm doing now.18

There is a general statement in the19

Board's report -- in the Office of Planning's report20

about safety and it's hinted at, but it's not really21

made clear.  And because the ANC also uses safety, I22

would like to note that the transcript for the ANC's23

hearing mentions no reason why this parking pad is24

supposedly a safety concern.25
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The size meets the requirements that would1

be required if it was the standard, the minimum size2

required for any kind of parking area, including the3

standard that would be used if this was a side yard.4

By its nature, a side yard, for example, would abut5

with the sidewalk and then eventually the street.6

And, yet, somehow the fact that this particular spot7

is of that same size and abuts the sidewalk is8

mentioned briefly as a safety concern, but it's not9

mentioned without any rhyme or reason.10

It talks about those parking pads with11

limited visibility, but in this case I am assuming12

that's just a general statement and not attributing13

the limited visibility to our space because there is14

no limited visibility.  It's an open space.  The15

setback for the building from the property line is16

more than 26 feet.17

As a matter of fact, if you compare it to18

the setback to the Bozzuto property across the street,19

we have better visibility because they come out of a20

tunnel and then within 5 feet, they are immediately21

upon the sidewalk.  So it's a moving car that comes22

and it's blocked on the -- it's blocked to one side,23

as a matter of fact, simply by the nature of how the24

building is designed.25
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So I didn't understand that statement.  I1

think that should either be clarified or given very2

little weight because it doesn't seem to have any3

support.  It's just a line in the report.4

Again, I think the fact that there is not5

going to be any additional noise, there is not going6

to be any additional lighting, there is not going to7

be any changes in the traffic patterns and that the8

two adjacent neighbors are fully in support of the9

project, there is not going to be a substantial10

detriment to the public good or to the adjacent11

properties.  That's it.12

CHAIRPERSON GRIFFIS:  Excellent.  Thank13

you very much and we do appreciate the --14

MS. FORRESTER:  And oh --15

CHAIRPERSON GRIFFIS:  Yes, go ahead.16

MS. FORRESTER:  I'm sorry, but since I --17

well, I won't know.  Since this process has taken so18

long, the hearing actually was scheduled for a time19

when I'm leaving on vacation tomorrow and I'm20

wondering if we could request a Bench decision and a21

summary order, because I just want to come back and22

not -- and just have it done with.23

CHAIRPERSON GRIFFIS:  Understood.24

MS. FORRESTER:  Okay.25
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CHAIRPERSON GRIFFIS:  I think the Board is1

prepared to move forward today in a brief2

deliberation, if I'm not mistaken, so I will open it3

up for Board consideration.4

There is some clarity perhaps that we5

should bring to what section of the regulations that6

we will be looking at.  I don't think it changes the7

substance of our discussion, but I believe it would be8

2116.2 which is a variance from that section where it9

indicates where parking spaces shall be located.10

2116.4, of course, Ms. Miller has pointed11

out that it speaks to required parking.  And so that12

being said, I'll open it up to Board Members for13

discussion.  Very well.  Let me begin then a kind of14

a friendly discussion, because I think if we wanted to15

move forward on this, we should be expeditious.  I16

think I stated earlier on and I absolutely will17

reiterate that I think the Board is not only18

sympathetic or perhaps empathetic with the situation19

of the density development on Belmont Street and also20

that of the specific circumstances with the applicant21

and the applicant's family.22

This neighborhood is not unfamiliar with23

all of us on the Board as we have heard numerous24

applications, some of us more specifically with other25
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situations.  So our understanding is full in this.1

However, as we look to the special exception and also2

the variances, we have looked at it here, I have not3

found that the argument is persuasive.  It fails on4

several levels.5

Looking at one, the uniqueness, I think6

that perhaps we could look at a confluence of factors7

to begin setting up a level of uniqueness that could8

be established here, but I don't find it very strong.9

And even if I was to assume that that was made and the10

circumstances with a particular family and with the11

circumstances and its adjacency perhaps to 15th Street12

and the slope that's there and the Belmont, the direct13

development that's happening across the street on the14

site and no alley access.15

The practical difficulty, I haven't heard16

a substantial amount that is persuasive that there is17

a practical difficulty in complying with the18

regulations.  And this is where it always becomes19

difficult for me and I know the Board, as a whole, is20

that we're so caught with having to call to maintain21

to the regulations, that that's exactly what the22

regulations are asking us to do.23

Where is the practical difficulty in24

complying with the regs?  Well, the practical25
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difficulty again on a weak, kind of unique aspect,1

where is the compliance?  And the compliance may be2

well, maybe we're looking at not -- we're not3

providing a required parking, but the area of4

requirement.5

And so maybe that's it.  The practical6

difficulty in just providing parking and it's in the7

front.  There's no other place to put it.  Well, okay.8

So if I get there, you know, not strongly, but if I9

get there, I can't see how we move beyond how it10

doesn't impair the intent and integrity of the Zone11

Plan and Map, because that goes to a bigger picture,12

very big.  It's talking about well, if this was to be13

done based on those aspects, would it somehow damage14

what the zoning is saying must be?15

And every variance has that particular16

aspect.  But in this one, specifically, I see that it17

actually would begin to, because it's not just the18

curb cut that we're talking about, but it's the19

location.  And that's what's starting to -- where I20

see it, would be some detriment to the Zone Plan and21

Map in this particular circumstance.22

Public good, we can debate that.  And I23

think there are aspects of public good features to24

this.  But there are also detractions to the public25
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good in terms of the removal.  And I think Office of1

Planning has stated that sufficiently and adequately.2

The applicant's comment in terms of the3

ANC and the ANC's position of safety, I agree with the4

applicant.  We don't have enough there in substance.5

There wasn't additional testimony to understand why or6

what that was.  We won't speculate.  We will be giving7

the ANC the great weight of which it is afforded, but8

that directly means we will address all of their9

issues as we brought up.  That is not persuasive to me10

to deny this application on safety, as I'm not really11

understanding as the applicant has said.12

However, their position in terms of not13

supporting the application, I think, is informative14

for my own deliberation and position.  That being15

said, I'll open it up to others for comments.  Ms.16

Miller?17

VICE CHAIR MILLER:  I'm sympathetic to the18

situation of the applicant, but that's not the grounds19

upon which we can grant a variance.  And I think that20

the applicant just hasn't met the three prongs,21

especially with respect to uniqueness.  Basically, it22

sounds like there is a parking problem in the23

neighborhood and, therefore, it's not unique to this24

particular applicant.25
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She talked about the topography of the1

area, not necessarily the particular property.  With2

respect to practical difficulty, she has a practical3

difficulty, but not in the context of the Zoning4

Regulations.  We can't grant variances because of some5

personal circumstances, such as, you know, a relative6

that is handicapped and is having trouble getting to7

the house.  There are other ways to get that and Mr.8

Moore actually has suggested one of them.9

The practical difficulty has to be with10

complying with the regulations.  And in this case,11

there is no requirement for the applicant to have a12

parking space.  So there is no practical difficulty13

that I can see with respect to complying with the14

regulations.15

And finally, with respect to adverse16

impact, certainly both the ANC and the Office of17

Planning stated that it would take a parking space18

away from the public, so I think that it an adverse19

impact on the public.  And I think that the great20

weight does mean that we address the concerns that21

were raised by the ANC and the Office of Planning, and22

that's one of the primary concerns that they raised.23

And I think that there is a policy in the24

Zoning Regulations for not having parking in this25
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particular area and there has not been made a1

compelling reason for violating that policy, because2

the applicant really hasn't met the uniqueness or the3

practical difficulty standards.4

CHAIRPERSON GRIFFIS:  Very well.  Others?5

If there's no other further comments at this time,6

then I think it's best to consider deliberation under7

a motion.  I would move denial of Application 174368

and ask for a second.9

VICE CHAIR MILLER:  Second.10

CHAIRPERSON GRIFFIS:  Thank you, Ms.11

Miller.  Others speaking to the motion?  Very well.12

If there's no other further comments, we do have a13

motion before us.  It has been seconded.  I would ask14

for all those in favor to signify by saying aye.15

ALL:  Aye.16

CHAIRPERSON GRIFFIS:  And opposed?17

Abstaining?  Very well.  Ms. Bailey, if you wouldn't18

mind recording the vote?19

MS. BAILEY:  Mr. Chairman, the Board has20

voted 5-0-0 to deny the application.  Mr. Griffis made21

the motion, Mrs. Miller seconded, Mr. Etherly, Mr.22

Mann and Mr. Jeffries support the motion.23

CHAIRPERSON GRIFFIS:  Excellent.  Thank24

you very much.  Ms. Forrester and Mr. Wilson, I25
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certainly hope that you maybe continue conversation1

with Mr. Moore in terms of other alternatives.  Also,2

take up Ms. Perkins as she is here, if she hasn't run3

away, in terms of what's happening across the street4

and hopefully there is a situation that will be5

amenable to yours shortly.6

That being said, thank you very much.  We7

do appreciate --8

MR. WILSON:  Can I ask one question?9

CHAIRPERSON GRIFFIS:  Yes, you need to10

come up and have a seat on the mike though.  Ms.11

Bailey, I don't see any reason why we wouldn't waive12

our rules and regulations and issue a summary order on13

this.  We can proceed with that.  Yes, sir?14

MR. WILSON:  Yes, sir.  Howard Wilson.15

CHAIRPERSON GRIFFIS:  Yes.16

MR. WILSON:  May I ask, is there an appeal17

process and how will we get that information from18

across the hall or what is --19

CHAIRPERSON GRIFFIS:  Certainly.20

Absolutely.21

MR. WILSON:  There is?  Okay.  22

CHAIRPERSON GRIFFIS:  Yes, there is23

absolutely an appeal process.24

MR. WILSON:  Okay.  25
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CHAIRPERSON GRIFFIS:  There is -- the1

direct appeal process would be the Court of Appeals.2

There is also other opportunities that you could talk3

to staff about across the way.  You might want to make4

a motion for reconsideration, if you found that there5

are facts that were not brought to light, could not6

have been brought to light today and move ahead there.7

MR. WILSON:  Okay.  8

CHAIRPERSON GRIFFIS:  I'm sorry, what does9

this mean?10

VICE CHAIR MILLER:  Well, the applicant11

requested a summary order and I'm wondering, normally12

when we have a denial, we do a full order, so that13

they have all the reasons in writing fully developed14

if they're considering an appeal.15

CHAIRPERSON GRIFFIS:  Yes, that's an16

excellent point.  If you're considering an appeal,17

you're going to want our entire argument on the18

record, which would be the order.19

MR. WILSON:  Well, I do believe that this20

was a unique situation and that we did apply and we21

were told it was a variance.  We got on Friday --22

CHAIRPERSON GRIFFIS:  Okay.  23

MR. WILSON:  I mean, this entire -- I24

think there is time that we could have probably worked25
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something else out, even though we did present.1

CHAIRPERSON GRIFFIS:  Sure.2

MR. WILSON:  I would still like the3

opportunity, I guess.4

CHAIRPERSON GRIFFIS:  Okay.  Why don't we5

do this then?  I'm not going to issue a summary order6

on this.  I'm going to issue a full order, so you'll7

see exactly our entire decision.  You will have that8

record.  It also will take a little bit more9

additional time before that actually hits the street.10

MR. WILSON:  Okay.  11

CHAIRPERSON GRIFFIS:  Very well.  Thank12

you very much, Mr. Wilson.13

MR. WILSON:  Thank you.14

CHAIRPERSON GRIFFIS:  I do appreciate you15

bringing that to our attention.  Ms. Bailey, let's16

move ahead then and we'll issue a full order on Case17

No. 17436.  And why don't we call the next case for18

the morning?19

MS. BAILEY:  Application No. 17431 of20

King's Creek LLC, pursuant to 11 DCMR 3104.1 and21

3103.2, for a special exception to allow a building22

height of 50 feet in the Reed-Cooke Overlay under23

section 1403, and a variance to permit an addition to24

a nonconforming structure under subsection 2001.3, a25
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variance from the floor area ratio requirements under1

subsection 402, and a variance from the court2

requirements under section 406.  This is to allow the3

addition and conversion of an existing building for4

residential use in the Reed-Cooke R-5-B District at5

premises 2329 and 2335 Champlain Street, N.W., Square6

2563 and Lots 103 and 816.7

CHAIRPERSON GRIFFIS:  Are we ready?  Mr.8

Roth?9

MR. ROTH:  Mr. Chairman, good morning,10

Members of the Board.  For the record, my name is Alan11

Roth, Chairperson of the ANC-1C.  I filed a motion in12

the case and I was just consulting with Mr. Collins13

asking whether the motion was or was not considered a14

preliminary matter.15

CHAIRPERSON GRIFFIS:  Well, it's not.16

We're calling the case now and I think we can take it17

as -- it, frankly, doesn't strike me as a preliminary18

motion.  You're asking for the record to be kept open19

in order for the official ANC's position to be taken20

into accord.  I don't have any difficulty with that.21

I thought actually it might be timely if we bring it22

up when you provide, but if we want to take it up now,23

well, that's fine with me.24

MR. ROTH:  Frankly, the truth is that, if25
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Mr. Collins doesn't --1

CHAIRPERSON GRIFFIS:  We want to hear the2

truth, so --3

MR. ROTH:  The truth is if Mr. Collins4

doesn't have any objection, that because the ANC's5

position and report is based on a previous and now6

obsolete set of plans, my ANC report, frankly, would7

not be very useful to the Board, at this point.  And8

so if it's possible for the Board to dispose of the9

motion now, unless the Board has a reason to keep the10

ANC here for questions or discussion --11

CHAIRPERSON GRIFFIS:  Aren't you going to12

want to participate in the case?  I mean, whether you13

have seen past plans or not, the application is still14

before us.  You still want to or not, I mean, to15

whether you had a position.16

MR. ROTH:  Well, I'm not sure I would know17

how to participate in the case in the absence of a18

view on the merits.19

CHAIRPERSON GRIFFIS:  Okay.  20

MR. ROTH:  Of the ANC on the set of plans21

now before you.22

CHAIRPERSON GRIFFIS:  Well, let's be very23

brief and succinct.  What has changed?24

MR. ROTH:  A substantial alteration of the25
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roof structure which both in terms of --1

CHAIRPERSON GRIFFIS:  So it has been2

reduced from whatever it was?3

MR. ROTH:  Both in terms of size and in4

apparent use.5

CHAIRPERSON GRIFFIS:  25 percent?  Okay.6

MR. ROTH:  Which may or may not have an7

impact on the ANC's view of arguments against the8

special exception.9

CHAIRPERSON GRIFFIS:  Okay.  Okay.  10

MR. ROTH:  In effect, adverse affect on11

neighboring properties.12

CHAIRPERSON GRIFFIS:  Indeed.  Mr.13

Collins?14

MR. COLLINS:  Yes, and, Mr. Chair, we have15

no objection to the motion.  As a matter of fact, we16

did authorize Mr. Roth to state in his motion that the17

applicant supports the motion.18

CHAIRPERSON GRIFFIS:  Okay.  19

MR. COLLINS:  Provided that we have three20

days after his submission in order to file any21

response that might need to be filed.22

CHAIRPERSON GRIFFIS:  Okay.  23

MR. COLLINS:  But I think that also due to24

the pressing business, I think that it's appropriate25
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for Mr. Roth to make this request now and the Board1

dispose of it now.2

CHAIRPERSON GRIFFIS:  Why am I getting in3

the middle of it, if everyone is in agreement?4

MR. ROTH:  Mr. Chairman, if you or other5

Members of the Board want me to stay, because you have6

particular questions you want to ask during the ANC's7

case, I'm willing to do that.  I just don't really8

think that the ANC's presentation now would be --9

CHAIRPERSON GRIFFIS:  No, I absolutely10

agree.11

MR. ROTH:  -- particularly useful.12

CHAIRPERSON GRIFFIS:  Okay.  The only13

other thing is whether we would take up the status of14

the parties in this case before disposing with this15

motion, but I don't see any reason why we necessarily16

have to.  Ms. Miller, do you have a question on the17

ANC's submission?18

VICE CHAIR MILLER:  I'm just wondering,19

Mr. Roth, you're not planning to stay for any cross20

examination?21

CHAIRPERSON GRIFFIS:  But you can't cross22

if you don't have any --23

MR. ROTH:  I wasn't planning on it.  And24

I don't know, frankly, on what basis I would, because25
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the basis for the ANC's position has effectively been1

mooted by the filing of a new set of plans.  And until2

we meet tomorrow night to consider the new set of3

plans, I'm not sure I know what I would be pursuing in4

cross examination.5

CHAIRPERSON GRIFFIS:  I'm clear.  Anything6

else?  Very well.  I think we can approve the motion,7

unless anyone has any opposition to that and keep the8

record open for the ANC's report with the response9

time of the applicant and parties of which we will10

decide at the conclusion of this hearing, our schedule11

and our timing for submissions.  We will make note of12

that.  In which case, you are no longer obligated to13

stay.14

MR. ROTH:  I appreciate that.15

CHAIRPERSON GRIFFIS:  We'll unlock the16

doors and you can leave.17

MR. ROTH:  Okay.  I appreciate that.  Mr.18

Chairman, just for the record, I asked for, and I know19

you will decide this at the conclusion of the case,20

and I'll consult with Mr. Collins or the Board staff21

on it, but I did ask for time until Monday afternoon,22

March 13th, for us to be able to file in effect to23

give me two weekends, if needed, to write up our24

supplemental report.25
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CHAIRPERSON GRIFFIS:  No sooner than the1

14th, is what you're saying?2

MR. ROTH:  Essentially.  But I will3

endeavor to get our report in as quickly as I can.4

CHAIRPERSON GRIFFIS:  Right.  We're going5

to set the schedule.  I don't anticipate that we are6

doing a Bench decision on this today.7

MR. ROTH:  I doubt it.8

CHAIRPERSON GRIFFIS:  Looking at the time9

and the amount of testimony that we're probably taking10

in.  I would imagine that we're probably going towards11

a decision making, which would be the first Tuesday of12

the month, so I think there will be ample time.  We'll13

take it into account.  The 14th would be the earliest14

with response time after that.  Okay.15

MR. ROTH:  Thank you.16

CHAIRPERSON GRIFFIS:  Anything else?17

MR. ROTH:  That's all.  Thank you, Mr.18

Chairman.19

CHAIRPERSON GRIFFIS:  Thank you very much.20

Let's move ahead then.  Let's go directly into the21

request for party status.  Let me ask first of all,22

Carlos Lumpuy, is he here?  Yes, sir.  Mr. Holmes, are23

you here, present?  Mr. Poulin, forgive me if I'm not24

saying these correctly.  You're going to correct me.25
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Nicholas Cuitz of 2352 Champlain Street?  Donna Groves1

of 2556?  Yes.  Very well.2

Board Members, you do have the3

applications for party status in front of you.  Are4

there questions for those applicants?  Mr. Lumpuy, is5

that how you say it?6

MR. LUMPUY:  Yes.7

CHAIRPERSON GRIFFIS:  Excellent.  Would8

you come forward for a second, please?  I'm taking9

note that your request actually was not timely filed.10

It is, of course, required to be 14 days submitted11

prior to the application.  So we're taking note of12

that to respond to it.13

Let me also just state there are two clear14

ways to participate in any case before the Board of15

Zoning Adjustment.  One is to be a person and to16

provide testimony.  As you have been sitting here, you17

have seen a few people provide testimony.  The second18

is a higher threshold and that is as a party or full19

participant.20

If we establish one as a party, first of21

all, we'll be going through why you would be22

distinctly or uniquely impacted, raising to a level of23

being granted party status.  As a party, you will be24

required to be a full participant in this case.25
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Meaning, anything that we ask the applicant of, we1

would ask similarly of any parties established.2

Meaning, legal briefings, additional information,3

closings, proposed orders, etcetera.4

So I state all of that so that one can5

analyze whether they wanted to just present testimony6

or they want to be a full participant in terms of7

presenting their own case in opposition and also8

conducting cross examination of all the witnesses.9

That being said, the first question out there is why10

is this not timely?  That's to you, Mr. Lumpuy.  You11

just need to turn on your microphone.12

MR. LUMPUY:  Mr. Chairman, good morning,13

ladies, if you please, good morning, gentlemen.  Your14

question again is the timeliness of?15

CHAIRPERSON GRIFFIS:  Yes, the request for16

party status is required to be 14 days prior to the17

hearing.  Your's was sent, I believe about, seven days18

prior.  So it's not timely.  So we would have to waive19

our rules and regulations to actually accept it into20

the record, because it's not timely.  So I'm just21

looking for some brief background on why it wasn't22

timely filed.23

MR. LUMPUY:  It was filed on either the24

14th or the 15th of February, delivered overnight by25
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the United States Post from Florida.  I have a receipt1

for it, but I didn't bring it with me.2

CHAIRPERSON GRIFFIS:  So you thought it3

was going to be timely filed?4

MR. LUMPUY:  Yes.  I spoke with Ms. Elaine5

Booth twice prior to submitting my party status6

application and she explained to me how I had to do it7

and I did it in a timely fashion.8

CHAIRPERSON GRIFFIS:  Okay.  Perhaps9

there's just some confusion in our records then.10

MR. LUMPUY:  It was submitted on the 14th11

of February.12

CHAIRPERSON GRIFFIS:  Okay.  Further13

questions, clarifications from the Board of this14

applicant or other applicants?15

MS. BAILEY:  Mr. Chairman?16

CHAIRPERSON GRIFFIS:  Yes.17

MS. BAILEY:  I just wanted to clarify the18

record that we received it on February 22nd.19

CHAIRPERSON GRIFFIS:  Okay.  20

MS. BAILEY:  And that's Exhibit 32.21

CHAIRPERSON GRIFFIS:  Very well.  If22

there's no direct questions from the Board, at this23

time, then let's -- Mr. Collins, comments on any or24

all of these?25
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MR. COLLINS:  Yes, I have comments on many1

of them, Mr. Chairman.2

CHAIRPERSON GRIFFIS:  Yes, okay.3

MR. LUMPUY:  Turn it off?4

CHAIRPERSON GRIFFIS:  Yes.5

MR. COLLINS:  I have comments on many of6

them.  Let me first begin overall by talking about the7

standards for party status.  Section 3106.2 of the8

Zoning Regulations has very specific requirements for9

party status.  These were amended in 1997 and again in10

2000 to tighten up the requirements.  And let me just11

go through them.12

First of all, 3106.2 does require that13

they shall file to be a party, a person shall file14

with the Board not less than 14 days prior to the date15

of the hearing some information, the name and address,16

the request to appear, and you can read (a) through17

(e) right there, written statement setting forth why18

the person should be granted party status, including19

reference to a number of things, five things, the20

property that's owned by or occupied by the person,21

the legal interest of that person in the property, the22

distance between the person's property and the23

property that is subject to the appeal, the24

environmental economic, social or other impacts likely25
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to affect the person and the person's property.1

CHAIRPERSON GRIFFIS:  Well, we do know all2

of this, right?3

MR. COLLINS:  Sorry?4

CHAIRPERSON GRIFFIS:  We do know all of5

this.6

MR. COLLINS:  Yes.7

CHAIRPERSON GRIFFIS:  Okay.  8

MR. COLLINS:  I'm making a point.9

CHAIRPERSON GRIFFIS:  Okay.  Good.10

MR. COLLINS:  And finally, an explanation11

of how the person's interests are more significantly,12

distinctively or uniquely affected in character or13

kind by the proposed zoning relief than those of other14

persons in the general public.  And then section15

3106.3 gives a requirement for the Board that in16

considering the request for party status, the Board17

shall request party status only if the person18

requesting party status has clearly demonstrated that19

the person's interests would likely be more20

significantly, distinctively or uniquely affected in21

character or kind by the proposed zoning relief than22

those of other persons in the general public.23

Well, let me first take Mr. Lumpuy's24

statement about the timely filing.  He said that it25



78

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

was filed on the 14th.  If you have in front of you1

the party status application that was filed and if you2

look down to the right hand, lower right hand corner,3

you'll see the date that it was printed off of your4

website.  It says February 15th.  Ms. Bailey said it5

was filed on the 22nd.  It became available to the6

public on the 22nd.  Six days prior to the hearing,7

not 14.  The rules require 14.8

CHAIRPERSON GRIFFIS:  Right.  I mean, the9

timeliness would be based on the stamp received, which10

is in the upper right hand corner which is -- I don't11

think is disputable, but it's reading February 22nd.12

MR. COLLINS:  Right.13

CHAIRPERSON GRIFFIS:  Okay.  So it's not14

timely.15

MR. COLLINS:  Not timely.  He claims to16

own a number of properties and lists them, three of17

the townhouses that are across the street and then18

2351 Champlain.  The closest building and I would19

invite you to measure, if you would like, I have some20

plats of the property, which I would like to submit.21

The closest is 100 feet away, but substantially up the22

street.23

In terms of the impact, Mr. Lumpuy talks24

about shadows on the street and on the eight row25
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houses.  It will create a condo concrete canyon,1

contrary to long-term goals of the neighborhood.  It2

will cause damage to the street.  These are all3

allegations with no substantiation.  Moreover, they4

don't identify why Mr. Lumpuy would be more5

significantly, uniquely or distinctively impacted than6

other persons on the street.7

So for these reasons, I do not believe8

that this application for party status meets the test.9

Thank you.10

CHAIRPERSON GRIFFIS:  Excellent.  Thank11

you very much.  Board Members, questions?12

BOARD MEMBER MANN:  I'm sorry, can you13

repeat what the -- you said they were allegations14

without substantiation.  Which were those?15

MR. COLLINS:  None of them.  They are16

conclusory statements in his party status request.17

They are conclusory statements with no substantiation.18

BOARD MEMBER MANN:  Right.  I was just19

wondering which ones you were specifically referring20

to.21

MR. COLLINS:  All of them.22

BOARD MEMBER MANN:  All of them?23

MR. COLLINS:  Yes.24

BOARD MEMBER MANN:  I see.25
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MR. COLLINS:  And if he is 100 feet away1

with a number of property owners between him and the2

site, how can he be more distinctively, uniquely or3

significantly affected than the neighbors?4

CHAIRPERSON GRIFFIS:  Other questions of5

the Board?  Ms. Miller?6

VICE CHAIR MILLER:  While we haven't7

looked at the other applications for party status8

individually yet in this hearing, would you say that9

you are affected in the same way as the other10

applicants?  Are you aware of how they are affected?11

MR. LUMPUY:  Yes, ma'am, I am.12

VICE CHAIR MILLER:  I mean, I'm wondering13

if all the applicants for party status are persons on14

the street who are claiming that there is going to be15

a shadow cast upon them or the light and air are going16

to be affected by this building.17

MR. LUMPUY:  Yes, I've clearly stated in18

the answers to the six questions which the attorney19

just lined -- outlined and it is my position clearly20

stated that this applicant and the granting of a21

height increase would compel other properties that are22

undeveloped and vacant lots to also increase height.23

CHAIRPERSON GRIFFIS:  Okay.  24

VICE CHAIR MILLER:  Okay.  25
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MR. LUMPUY:  And it is contrary --1

CHAIRPERSON GRIFFIS:  And there's nothing2

prohibiting you from presenting that position as a3

person providing testimony.  Is that what you're4

looking to do?5

MR. LUMPUY:  Yes, well, I -- just take for6

example --7

CHAIRPERSON GRIFFIS:  No, I'm not getting8

into the substance.9

MR. LUMPUY:  -- No. 3 says 200 feet.  Now,10

the attorney says that one of my properties is within11

100 feet.  But isn't it -- doesn't it say here clearly12

preferably no further than 200 feet?  It says there on13

No. 3.14

CHAIRPERSON GRIFFIS:  Right.  It really15

goes down to No. 6 and that's what we are trying to16

establish here.  If we found that this was a timely17

application that was submitted, that how is your18

position significantly or distinctively different than19

those that are here requesting party status otherwise?20

How is your -- the critical aspect of this is stepping21

away from the legalese, as I'm not a lawyer, and the22

critical aspect is this is that the Board gets all of23

the positions and all of the information in order to24

make a decision.25
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So what we are asking you is your position1

to the elements, your concerns, are they different2

than others that are going to be presented or can you3

present them with others or can you present them just4

as a testimony?5

MR. LUMPUY:  I would like to present6

compelling testimony together with other neighbors on7

Champlain Street.  We're all here on Champlain Street.8

I think we should all be able to voice our concerns.9

CHAIRPERSON GRIFFIS:  No one is saying you10

will not be able to voice your concerns.  Do you11

understand that?12

MR. LUMPUY:  I'm not certain, sir.13

CHAIRPERSON GRIFFIS:  Okay.  Then let me14

make it --15

MR. LUMPUY:  I know we're spending a lot16

of time here on technicalities.17

CHAIRPERSON GRIFFIS:  Okay.  Let me make18

it absolutely clear to you then.  I'll make it clear.19

MR. LUMPUY:  Sure.20

CHAIRPERSON GRIFFIS:  If you give me a21

moment just to listen.22

MR. LUMPUY:  Yes.23

CHAIRPERSON GRIFFIS:  The issue is this.24

You can and will be presenting testimony as a person.25
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MR. LUMPUY:  Understood.1

CHAIRPERSON GRIFFIS:  What we're doing2

right now is our legal requirements.  You have put in3

a motion before us requesting party status.4

MR. LUMPUY:  Understood.5

CHAIRPERSON GRIFFIS:  We're trying to6

decide whether we grant you that party status and now7

we'll go on to the next one.  But if you are8

comfortable, if you want to withdraw your request for9

party status, I will call you at times when we hear10

persons in opposition to provide testimony and you11

will be provided time then to provide your testimony.12

MR. LUMPUY:  I would only ask that you13

determine my party status application after I have14

been heard.15

CHAIRPERSON GRIFFIS:  After you have been16

heard?17

MR. LUMPUY:  Yes.18

CHAIRPERSON GRIFFIS:  When are you19

proposing to be heard?20

MR. LUMPUY:  When testimony is called21

from --22

CHAIRPERSON GRIFFIS:  Okay.  I guess you23

are not understanding our procedural requirements.24

Let's move on to look at the others and then we'll25
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come back and make decisions on all.1

MR. LUMPUY:  Would you like me to retire,2

sir?3

CHAIRPERSON GRIFFIS:  Pardon me?4

MR. LUMPUY:  Would you like me to retire?5

CHAIRPERSON GRIFFIS:  Yes, that would be6

fine.  You can have a seat back in the hearing room.7

Let's move on to Mr. Poulin, 2370 Champlain Street.8

Mr. Poulin is present, of course, he had indicated9

that.  Mr. Poulin is also indicating that he is10

adjacent within about 60 feet, also is looking at the11

aspects of the massing and the impact of that.12

Are there questions specifically from the13

Board for Mr. Poulin's request for party status?14

VICE CHAIR MILLER:  Mr. Chairman, I just15

want to make a clarification for those out in the16

audience who might be requesting party status who17

might not totally understand it, that there is a18

difference between party status and testifying as a19

person.  That everyone can testify as a person.  We20

don't need to grant any approval for that.21

Party status means you actively22

participate, you cross examine, you file pleadings,23

things of that sort.  So you might want to indicate24

whether or not you really want party status or you25
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just want to testify.1

CHAIRPERSON GRIFFIS:  If you wouldn't mind2

just turning that on?3

MR. POULIN:  Is it on?4

CHAIRPERSON GRIFFIS:  There's a button on5

the base there.6

MR. POULIN:  There we go.7

CHAIRPERSON GRIFFIS:  Push it.  Yes.8

MR. POULIN:  Yes, I would like to request9

party status.  I think I understand the implications.10

Also it was not part of my application, so I don't11

know whether it can be considered here or not, but I12

am a member of the Reed-Cooke Neighborhood Association13

and Simi Batra has authorized me to speak on behalf of14

the RCNA.  They did not file for party status, because15

at the time they did not have a position they were16

waiting to review Dominique's plans and so they were17

asking, I believe, Mr. Griffis, they sent a letter18

yesterday to you.  I don't know whether you got a19

chance to receive it.20

CHAIRPERSON GRIFFIS:  Handed to me this21

morning.22

MR. POULIN:  Okay.  Ask me to speak on23

behalf of them as well and sort of piggyback on party24

status, if I get that as an individual.25
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CHAIRPERSON GRIFFIS:  Okay.  Other1

questions?  You indicated that you are almost directly2

across from the proposed building if it was approved.3

But again, the question and Mr. Collins has laid out4

something that's very familiar to us and I think the5

key element and threshold of granting party status is6

the six questions that's asked of you.  How does that7

put you in a position that is uniquely or distinctly8

impacted from others?9

MR. POULIN:  Well, I think it's we are set10

about 60 feet.  I walked that off.  I linked it off11

myself.  So it's approximate.  We are -- I don't know12

how many of the Board Members know the street, but13

Champlain is pretty narrow and pretty short.  We are14

the, I think one of the, oldest, if not the oldest,15

co-op building on the street.  We have 13 units, about16

20 residents, I'm also a Board Member there, so I'm17

speaking for our residents as well.  We are next to18

the townhouses which are directly across the street19

from The Brass Knob.20

I think where we are a little unique21

compared to the townhouses and some of the other22

residents and some of the other buildings on Champlain23

Street is that we go up about four to four and a half24

stories, the difference being the garage where it's25
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set back a little.  And the neighbor or my neighbors1

on the front side and the side of our building that2

looks out onto the alley between Champlain and 18th3

are directly impacted by both the shadows on the4

building.  You would be coming from --5

CHAIRPERSON GRIFFIS:  Okay.  Based on the6

size of the building and the location, you're saying7

that your building --8

MR. POULIN:  We would be looking right --9

yes.10

CHAIRPERSON GRIFFIS:  Okay.  11

MR. POULIN:  And right now we would look12

out and over.13

CHAIRPERSON GRIFFIS:  So you are14

anticipating conducting cross examination?  You are15

anticipating presenting an entire case in opposition16

to this.  Is that correct?17

MR. POULIN:  I guess if I'm granted party18

status, I will.  I did not realize that that was the19

threshold, but yes.20

CHAIRPERSON GRIFFIS:  It's not a21

threshold.  I'm trying to gauge our time now.  Do you22

have witnesses that you will be calling?23

MR. POULIN:  No, just would be myself.24

CHAIRPERSON GRIFFIS:  Okay.  Is there any25
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reason why you wouldn't just provide testimony then in1

your position?2

MR. POULIN:  I guess only if I need to3

talk or ask some questions of either Dominique or for4

the ANC.5

CHAIRPERSON GRIFFIS:  Okay.  So during6

your cross examination.7

MR. POULIN:  Yes, possibly if there is8

something that he brings up and I would really like9

just clarify it.10

CHAIRPERSON GRIFFIS:  Understood.  Okay.11

Other questions?12

VICE CHAIR MILLER:  I believe in your13

party status application you said that you are14

representing the building's residents?15

MR. POULIN:  Correct.16

VICE CHAIR MILLER:  Do you have some17

authorization for representing the residents of the18

building?19

MR. POULIN:  Yes, I'm a board member.  I20

sit on the board and we did not do a formal vote.  We21

did an informal vote of the three of us, one of whom22

happens to be our ANC rep, Mr. Wilson Reynolds.  And23

I can give you the -- if need be, I don't have it with24

me today, but the email.25
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CHAIRPERSON GRIFFIS:  Well, let's get to1

the chase.2

MR. POULIN:  And the correspondence from3

all of the members.4

CHAIRPERSON GRIFFIS:  We've got an5

attorney here that is going to give you a hard time6

for that, I'm sure.7

MR. POULIN:  Okay.  8

CHAIRPERSON GRIFFIS:  So having been9

through this numerous times, the Board Members are10

getting right to the issue.  You're going to need to11

provide that.12

MR. POULIN:  Okay.  13

CHAIRPERSON GRIFFIS:  If it, in fact, is14

a true statement that you are representing as well as15

the Reed-Cooke which I didn't get into much.  I am not16

looking at this application as a party status17

application for the Reed-Cooke Neighborhood18

Association.19

MR. POULIN:  Understood, yes.20

CHAIRPERSON GRIFFIS:  I understand you are21

a member of that.  That's fine and we'll get into the22

specifics.  But okay, other questions, clarifications?23

Mr. Collins, your position?24

MR. COLLINS:  Thank you, Mr. Chairman.25
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I'm handing up some plats that show the relative1

location of Mr. Poulin and his co-op building and the2

subject site.  And you will see when you get them that3

the property is not 60 feet away.  It's about 150 feet4

away.  It's not directly across the street.  It's5

substantially up the street.  His property by itself6

is 60 feet wide.  The street is 50 feet wide.7

And I brought my engineer scale and I8

invite you if you would like to look, you'll take9

official notice, I'm sure, that the based atlas map10

which you are being passed out copies of measures 10011

feet to the inch.  And you will quickly see that12

that's about 150 feet away.13

CHAIRPERSON GRIFFIS:  We'll take your word14

for it.  The based atlas that you provided here is not15

as the scale indicated.  You're saying it's?16

MR. COLLINS:  You can take official notice17

the based atlas map is part of the official record of18

the Office of Zoning.19

CHAIRPERSON GRIFFIS:  I'm sorry, I didn't20

hear that.  Excellent.21

MR. COLLINS:  And they do in Volume 1 or22

the Volume 3, I'm sorry.23

CHAIRPERSON GRIFFIS:  No, you're24

absolutely right.  I'm sorry.  I thought you were25
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referring to his handout.1

MR. COLLINS:  No.  And so you will see2

that it's 150 feet away.  He does mention, Mr. Poulin3

mentions that he is here on behalf of others.  There4

is nothing in writing from others and I would object5

to his representation of anyone but himself in this6

regard.7

CHAIRPERSON GRIFFIS:  For clarification,8

Mr. Collins, I'm sorry, the submission that you have9

just provided us?10

MR. COLLINS:  Yes.11

CHAIRPERSON GRIFFIS:  Also does Mr. Poulin12

have one?13

MR. COLLINS:  Yes, he does.14

CHAIRPERSON GRIFFIS:  Okay.  15

MR. COLLINS:  The yellow is the --16

CHAIRPERSON GRIFFIS:  The yellow is --17

MR. COLLINS:  -- the subject's property.18

CHAIRPERSON GRIFFIS:  -- the subject19

property.  And the pink?20

MR. COLLINS:  And the pink is Mr. Poulin's21

property.22

CHAIRPERSON GRIFFIS:  Mr. Poulin, is that23

correct?24

MR. POULIN:  Yes.25
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CHAIRPERSON GRIFFIS:  Okay.  Anything1

else?2

MR. COLLINS:  Yes.  I don't believe that3

he can show how he is more significantly,4

distinctively or uniquely affected in character or5

kind.  He talks about neighborhood impact, not impact6

on himself.  And so there's really nothing to show how7

he personally is impacted and this is what he is8

stating.9

I think that if you were to, Mr. Chairman,10

log on to the Office of Zoning's website and log in to11

search on the cases that you decided, the reported12

cases, and put in the words party status, you would13

find about 238 cases in which that phrase was used.14

And fairly consistently since the rules were tightened15

up in 1997 and again in 2000, you will see that the16

Board has granted party status except for17

organizations that represent the community as a whole,18

the Board has granted party status to those persons19

who are adjacent or very near adjacent to the property20

and not to others.21

I have several examples which I can cite22

to you.  They have been cited in previous cases.  But23

they do indicate that even properties that are24

adjacent are not always granted party status if the25
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house that sits on the property, for instance, is not1

right next to the house that is the subject in the2

application.  But in this instance, where the property3

is 150 feet away, where Mr. Poulin is one of several4

residents of that building, the only one appearing for5

party status, that are site is across the street and6

is proposed to be 50 feet tall, we'll get into the7

merits of this case, but you will -- those of you who8

can visualize this will quickly see that it is9

virtually impossible that there would be any impact by10

shadows of this building on Mr. Poulin in his11

building.12

So for that reason, I would oppose party13

status.14

CHAIRPERSON GRIFFIS:  Very well.  Follow-15

up questions from the Board, clarifications?  Mr.16

Poulin, thank you.  We'll get to your disposition in17

a short matter.  Let's move on to Ms. Groves, is it?18

Board Members, questions, clarifications?  Also19

indicating streetscape and sunlight direct impact of20

approximately 30 feet distance from the applicant's21

property.  Any follow-up questions?  Yes?22

VICE CHAIR MILLER:  I understand you made23

a specific point about your property.  I'm also24

wondering do you share any other impacts with other25
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members on the street, other party applicants, party1

status applicants in this case?2

MS. GROVES:  I would assume that I would3

share some of the same concerns as the other people on4

the street.5

VICE CHAIR MILLER:  I'm sorry, I didn't6

hear you.7

MS. GROVES:  I would assume that I would8

have the same concerns as other people on the street.9

VICE CHAIR MILLER:  Thank you.10

CHAIRPERSON GRIFFIS:  Is the location of11

your property in a unique situation, in terms of12

impact if this was approved and built?13

MS. GROVES:  I'm almost directly across14

the street.15

CHAIRPERSON GRIFFIS:  Across the street.16

MS. GROVES:  I'm across the street.17

CHAIRPERSON GRIFFIS:  Okay.  In one of the18

townhouses?19

MS. GROVES:  In one of the townhouses.20

CHAIRPERSON GRIFFIS:  Indeed.  Okay.21

Excellent.  Follow-up questions from the Board,22

clarifications, any other questions?  Yes, Mr.23

Jeffries?24

COMMISSIONER JEFFRIES:  You are directly25
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across the street or are a little north across the1

street?2

MS. GROVES:  I'm like one townhouse from3

being directly across the street.4

COMMISSIONER JEFFRIES:  Okay.  I guess I'm5

-- you're 2356?6

MS. GROVES:  Correct.7

CHAIRPERSON GRIFFIS:  Let's hear.  Mr.8

Collins, do you have a handout on this one, too?9

MR. COLLINS:  Yes, sir.10

CHAIRPERSON GRIFFIS:  Well, let's get11

right to it, shall we?  He is going to put it in12

there.  And we've seen it on the other ones.13

COMMISSIONER JEFFRIES:  These maps are14

very illuminating.  I have to tell you.15

CHAIRPERSON GRIFFIS:  Mr. Collins, your16

position?17

MR. COLLINS:  Yes.  This property is about18

80 feet away, not 30 feet.  The distance of Champlain19

Street, let's make the mistake, it's 50 feet wide, so20

no one can be 30 feet away.  This property is not21

directly across.  It's not even one house away from22

being directly across, as you'll see on the plats that23

are being submitted to you.24

What the plats don't show here, because25
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this is a mid 1960s plat, although it is very accurate1

in terms of street widths and property locations and2

footprints of buildings, it doesn't show the Lofts at3

Adams Morgan that long property that stretches along4

the west side of Champlain Street just south of the5

townhouses, that's what's directly across from the6

subject property.7

This is 80 feet away.  Ms. Groves does not8

show how she is uniquely, significantly or9

distinctively affected.  Her answer to item no. 610

which, Mr. Chairman, you have focused on is very11

conclusory and really makes no specific allegations.12

It simply says "I will experience a direct negative13

effect if the Zoning Board grants a special height14

variance."  There's no substance there.  So we would15

oppose this party status application.16

CHAIRPERSON GRIFFIS:  >From the Board,17

questions?  Ms. Miller, you have a comment on that?18

VICE CHAIR MILLER:  No.19

CHAIRPERSON GRIFFIS:  Okay.  Thank you20

very much.  Let's move ahead then.  We have who21

appears to be Mr. Curitz.  Did Mr. Curitz show up?22

Okay.  We have five party status applications.23

Lastly, we have Mr. Holmes.  Is Mr. Holmes present?24

Board Members, let's look at Mr. Holmes' application25
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as we go to again the -- what I find the most1

persuasive or aspect of the threshold, the analysis of2

the party status question 6, uniquely, significantly3

or distinctly.4

Of course, that can be in character and5

position and location as we have gone through6

substantially.  Mr. Holmes is indicating that no other7

person in the general public of the property interest8

that's close in proximity to the property that is9

subject to the application before the Board.  Perhaps10

he was anticipating Mr. Collins' submissions and has11

provided his own plat.  We can look at that.12

It appears that Mr. Holmes surrounds the13

property.  Is that correct, Mr. Holmes?14

MR. HOLMES:  Correct, yes, on two sides15

and to the south as well.16

CHAIRPERSON GRIFFIS:  Would you state your17

name and address for the record?18

MR. HOLMES:  It's John Holmes, address is19

at 1814 19th Street, N.W.  The subject properties that20

I own are directly north of the property.  We share a21

party line as well as across the alley, the 10 foot22

alley to the east.23

CHAIRPERSON GRIFFIS:  So if I'm looking at24

all these lots correctly, Mr. Collins, the applicant's25
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property consists of Lot 816, 833, 866.  Is that1

correct?  Mr. Collins?2

MR. COLLINS:  I'm sorry, I was trying to3

follow as you were reading them.  The applicant's --4

oh, the applicant's property, yes, 816, 833 and 866 as5

shown on the plat.6

CHAIRPERSON GRIFFIS:  Good.  Mr. Holmes,7

you own 868.  Is that correct?8

MR. HOLMES:  Correct.9

CHAIRPERSON GRIFFIS:  That's on the north10

side of 816, 833?11

MR. HOLMES:  821, yes, it's one lot.12

CHAIRPERSON GRIFFIS:  And also 880, is13

that right, across on the back side?14

MR. HOLMES:  Lot 70, 80 and 81.  Are you15

asking to the east?16

CHAIRPERSON GRIFFIS:  I was down south17

first.  880 and 75?18

MR. HOLMES:  Yes.19

CHAIRPERSON GRIFFIS:  79, 80 and 81?20

MR. HOLMES:  Correct.21

CHAIRPERSON GRIFFIS:  All I'm trying to do22

is get clarification.  We have a black and white copy23

of it.24

MR. HOLMES:  I'm sorry.25
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CHAIRPERSON GRIFFIS:  Everyone might not1

be able to see as good as the others.2

MR. HOLMES:  The highlighted ones.3

CHAIRPERSON GRIFFIS:  Is that clear,4

everyone?  Any others?5

COMMISSIONER JEFFRIES:  Wait.  So to the6

east of the subject property Lot 79, 80, 81?7

MR. HOLMES:  Yes.8

COMMISSIONER JEFFRIES:  And then 75 and9

880?10

MR. HOLMES:  Correct.11

COMMISSIONER JEFFRIES:  Okay.  And then12

north of the -- is that north of the subject property,13

821?14

CHAIRPERSON GRIFFIS:  Right.15

MR. HOLMES:  Yes.16

CHAIRPERSON GRIFFIS:  And continuing17

north.18

COMMISSIONER JEFFRIES:  Okay.  Okay.  19

CHAIRPERSON GRIFFIS:  Okay.  Any other20

questions?  Quick clarification from the Board?  Mr.21

Collins, your position?22

MR. COLLINS:  Just a question for Mr.23

Holmes.  Do you personally own the property?24

MR. HOLMES:  I own it in an LLC.  I own25



100

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

it.1

MR. COLLINS:  LLC.  We don't have any2

authorization from the LLC.  He is simply representing3

and stating personally that he represents the LLC.4

MR. HOLMES:  I think in my application, in5

my party status I have -- I say that as a general6

partner for -- or excuse me, managing partner for7

WWYP.8

CHAIRPERSON GRIFFIS:  Okay.  Mr. Collins,9

do you think that the regulations would require10

further documentation of position of Mr. Holmes in11

ownership of the property?12

MR. COLLINS:  I would, yes.13

MR. HOLMES:  In question 2 I answered14

that.15

CHAIRPERSON GRIFFIS:  Mr. Holmes is under16

oath, is he not?17

MR. HOLMES:  Yes.18

CHAIRPERSON GRIFFIS:  Mr. Collins, what19

would you find sufficient for our regulatory20

requirements to get this party status?21

MR. COLLINS:  Some type of resolution or22

other indication from the LLC authorizing him to speak23

on their behalf.24

CHAIRPERSON GRIFFIS:  I see.  Okay.  Board25
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Members, questions, clarifications?  Very well.  Let's1

move ahead then and I think we can begin with Mr.2

Holmes' request for party status.  I think in the3

location and also in the elements of concern that I4

would support granting party status to Mr. Holmes.  I5

would keep the record open for the documentation6

providing Mr. Holmes as the spokesmen for the position7

of the LLC, but believe that we can grant this and8

move ahead with our own procedures on this.  Let me9

hear others on that position.10

VICE CHAIR MILLER:  I agree.11

CHAIRPERSON GRIFFIS:  Is there any12

opposition to granting status to Mr. Holmes13

representing the adjoining LLC?  Not noting any14

opposition, then we'll take it as a consensus of the15

Board and grant party in opposition to Mr. Holmes.16

Let's move ahead, second, to Ms. Groves, Mr. Poulin17

and also Mr. Lumpuy.  I would ask whether you would be18

interesting in joining or forming as -- yes, I don't19

know.  Okay.  Let me hear others comments on that.  Go20

ahead, Mr. Jeffries.21

COMMISSIONER JEFFRIES:  >From where I sit,22

I don't see where point No. 6 has been -- where any of23

the remaining four applications need to test24

particularly No. 6.  So I really would not be in favor25
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of granting party status to any of these.1

CHAIRPERSON GRIFFIS:  Okay.  Others,2

comments, positions?  Yes, Ms. Miller?3

VICE CHAIR MILLER:  I think I would4

concur.  I was exploring also before whether they had5

certain interests in common that might be different6

from the public at large, but looking at the plats,7

they just do seem too far away to have a specific8

interest and they really didn't identify the adverse9

impacts.  So I would concur with Mr. Jeffries.10

CHAIRPERSON GRIFFIS:  Very well.  Is there11

any other positions from the Board, at this time, on12

all of the parties and applications?  I have jumped13

ahead and actually accepted Mr. Lumpuy in deliberation14

on this.  So if there are individuals that you want to15

take out, there is not a different position from the16

Board?  Okay.  Then I think we can take it as a17

consensus of the Board then to deny the party status18

of those others opposed in the case and proceed with19

a single party in opposition.20

Now, let me be absolutely clear.  I think21

there are some excellent and very critical and22

important points that are brought up in all these23

applications, that being streetscape and light and the24

impact of the surrounding area.  By no means is this25
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a position of the Board of those elements.  And, in1

fact, we're going to be looking very strongly to hear2

in testimony those elements and to be brought to our3

attention for our own deliberation.4

So with that, let's move ahead.  I think5

that's all the preliminary matters that we need to6

take up, at this time, unless there is others.  Mr.7

Collins, do you have any other preliminary matters?8

MR. COLLINS:  No, sir, I do not.9

CHAIRPERSON GRIFFIS:  Ms. Bailey, are you10

aware of any others?11

MS. BAILEY:  Just for clarification.12

CHAIRPERSON GRIFFIS:  Sure.13

MS. BAILEY:  For my purposes, Mr.14

Chairman, Nicholas Curitz, did you include that?15

CHAIRPERSON GRIFFIS:  That's correct.16

MS. BAILEY:  Okay.  Thank you, sir.17

CHAIRPERSON GRIFFIS:  Thank you very much.18

Very well.  In which case we do have one, just to make19

note, of course, for clarification for preliminary20

matters, we have one party in opposition.  We are also21

keeping the record open after this for the ANC and22

we'll get to that scheduling time.  Mr. Collins, with23

that, I'll turn it over to you.24

MR. COLLINS:  Thank you, Mr. Chairman and25
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Members of the Board.  My name is Christopher Collins1

with the Law Firm of Holland and Knight.  And with me2

this morning is Tom Carroll of our office and seated3

to my right is Dominique Kostelac, the applicant,4

representing the applicant, King's Creek LLC in this5

case.6

This is an application for a special7

exception and variances to convert an existing 24 foot8

tall vacant commercial industrial building to9

residential use in the Reed-Cooke R-5-B Zone.  Prior10

action by the Board was taken in Application No.11

16869.  In that case, the Board, among other things,12

determined that the site is not in the RC Overlay.13

If you look at Tab C, page 3, you will see14

on the third page of that order in the paragraph that15

is approximately in the middle of the page it says16

that the subject property is not in the Reed-Cooke17

Overlay by virtue at section 1400.1.  And it states18

why the Board's view was that it does not apply.19

When we were asked to get involved in this20

case, we looked at many things in the beginning to21

start fresh and one of the things we looked at was the22

zoning.  And we do believe after research that it is23

in the Reed-Cooke Overlay.  It's almost an argument24

against our own best interest, but I think in the25
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interest of honesty, Mr. Chair, I think it's important1

to raise this issue and just give you our position.2

If the Board determines otherwise, then3

we're happy to abide by whatever the ruling the Board4

seeks in this matter.5

CHAIRPERSON GRIFFIS:  Excellent.  But to6

be clear, you're not asking for the Board to make a7

ruling.  You've found, in fact, and are presenting8

that it is in the Overlay.  Is that correct?9

MR. COLLINS:  And we're prepared to show10

you why we believe that and then if the Board11

determines as in the last case the Board determined12

that it was not in the overlay, even though the13

applicant brought it forth as being in the overlay.14

CHAIRPERSON GRIFFIS:  Right.15

MR. COLLINS:  You determined that it was16

not.  So in this same case, we also believe it's in17

the overlay and would like to go over this with you,18

if you would like, or submit it for the record, if you19

would like.20

CHAIRPERSON GRIFFIS:  Yes, what do you21

have that you would submit for the record?22

MR. COLLINS:  Well, we could submit you23

the two orders, 523 and 523(a).24

CHAIRPERSON GRIFFIS:  >From the Zoning25
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Commission establishing the overlay?1

MR. COLLINS:  Yes, that did it in two2

steps.  It is quite confusing.3

CHAIRPERSON GRIFFIS:  Right.4

MR. COLLINS:  And it does require some5

walking through and looking at plats and making sure6

you understand which property is involved in which,7

because it was done in two steps.8

CHAIRPERSON GRIFFIS:  Okay.  9

MR. COLLINS:  But there was in 523(a), I10

believe, kind of an all purpose cleanup section,11

paragraph or clause that said that everything else is12

thrown into the RC Overlay.13

CHAIRPERSON GRIFFIS:  Understood.14

MR. COLLINS:  And this is where we think15

and Mr. Carroll is here with me prepared to walk16

through that with you, if you would like.17

CHAIRPERSON GRIFFIS:  Although as exciting18

as that sounds, I'm not sure we need to get that far.19

Mr. Holmes, do you have a position on establishing in20

the Reed-Cooke Overlay or not?21

MR. HOLMES:  No, I don't.  I have not22

reviewed it.23

CHAIRPERSON GRIFFIS:  No position.  I'll24

put his position on if he's just going to be there.25
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Mr. Holmes, the party in opposition, has no position1

in terms of establishing the overlay standards.  Mr.2

Moy, Ms. Monroe, I would suggest, and Board Members,3

that we just take that into the record and I think we4

can rely on the expertise of Mr. Collins as5

representing that it is, in fact, in the overlay.  I6

don't think we need to go too far into why we found7

it, as I don't remember, but, in previous, I think8

we're with that documentation unless you feel9

otherwise.10

MR. MOY:  No, I believe that's fine, Mr.11

Chair.  Of course, we'll defer it to OAG, but I12

suspect when Office of Planning comes up, they may13

have a comment.  Okay.  Just checking.14

CHAIRPERSON GRIFFIS:  They will now.  Ms.15

Monroe?16

MS. MONROE:  Just one comment.  I have the17

two orders and it appears to me, and I didn't read18

them all the way through to be honest, but I just19

looked through the square and it appears that in the20

two orders the square was actually zoned R-5-B in21

1987.  And I don't see a change before January 1,22

1989.  So if it was zoned R-5-B on January 1, 1989,23

wouldn't it not be in the overlay now or am I reading24

this wrong?  And wouldn't that mean that it's not in25



108

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

the overlay?  That's what I'm trying to understand.1

MR. COLLINS:  Well, I'm not saying you're2

wrong.  But what I am saying is our -- after we looked3

at it, we believe that it is in the overlay.  But if4

it's not in the overlay, frankly, we're happy that it5

not be in the overlay, because that removes the6

special exception.  We can submit something for the7

record, Mr. Chair.8

MS. MONROE:  Well, can you tell me why you9

think it is in the overlay?  That's what I'm trying to10

understand, because if I'm wrong, then let's get it11

set right now.  So we don't --12

CHAIRPERSON GRIFFIS:  All right.  There it13

is.  So much for moving ahead.14

MR. CARROLL:  For the record, Tom Carroll15

with the Law Firm Holland and Knight.  To respond to16

your question, in Order No. 523, it specifically says17

on page 5 that --18

CHAIRPERSON GRIFFIS:  Do we have that in?19

MR. CARROLL:  I believe so.20

CHAIRPERSON GRIFFIS:  Good.  Let's get21

that around.22

MR. CARROLL:  That would change from CM-223

or R-5-B, then it mentions Square 2560 and it gives24

specific lots.  I don't read that to mean that it's25
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the entire square which is being rezoned.  I believe1

it was just those specific lots which are mentioned.2

And then if you flip to 523(a), which came along in3

'91, I believe it was issued, on page 8, it mentions4

a map amendment rezoning from CM-2 to RC/R-5-B the5

following lots and squares.6

It again on page 9 mentions Square 25637

and gives specific lots as well.  One of which is Lot8

816.  And then in subsection (e) it gives the catchall9

that Mr. Collins was talking about saying that any10

lot --11

MS. MONROE:  Any lot and square of 256312

that is now zoned CM-2 and is not specifically listed13

would then be R-5-B.  Would that include your lots?14

MR. CARROLL:  It would be then zoned RC/R-15

5-B.16

MS. MONROE:  Right.17

MR. CARROLL:  Yes.18

MS. MONROE:  So within the overlay is what19

you're saying?20

MR. CARROLL:  Yes.21

MS. MONROE:  But R-5-B, but within the22

overlay?23

MR. CARROLL:  Correct.24

MS. MONROE:  Okay.  I guess that works.25
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Even though it's residential, it's still RC/R-5-B, so1

it's still within the overlay.  Even though in 1400.1,2

it says anything residential zoned would not be in the3

overlay.4

MR. CARROLL:  Well, perhaps I'm5

misunderstanding you.  At the time that the overlay6

was established, I believe our property was still CM-7

2.8

MS. MONROE:  Right.  And it was changed,9

right, to RC/R-5-B.10

MR. CARROLL:  Pursuant to this order.11

MS. MONROE:  Okay.  12

MR. COLLINS:  Meaning which one?13

MR. CARROLL:  523(a).14

CHAIRPERSON GRIFFIS:  Mr. Jeffries?15

COMMISSIONER JEFFRIES:  I'm not certain I16

understand what has been resolved between the two of17

you.  I mean, what's the -- could someone tell me what18

was accomplished in that exchange?19

CHAIRPERSON GRIFFIS:  It was established20

that this actually is in the Reed-Cooke Overlay.21

COMMISSIONER JEFFRIES:  So it is in the22

Reed-Cooke Overlay?23

CHAIRPERSON GRIFFIS:  According to 523(a).24

Ms. Monroe, you concur?25
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MS. MONROE:  I guess so.  It says RC.  I1

think it's just confusing.2

CHAIRPERSON GRIFFIS:  I like those3

definitive statements from our attorney.4

MS. MONROE:  The reg is.5

CHAIRPERSON GRIFFIS:  I guess so.6

MS. MONROE:  Yes, yes.7

CHAIRPERSON GRIFFIS:  It's not like we8

haven't been through this before.  Are we ready to9

proceed?  I'm confident with that position of Mr.10

Collins and the representatives that it is in the11

overlay.  As Mr. Collins said, I mean, the questioning12

of that analysis would -- I don't know why we would13

need to as it actually is more restrictive to the14

applicant in terms of bringing this forward.  But15

irregardless it seems to be fairly straightforward in16

what was just listed in terms of the lot and squares.17

But, Mr. Jeffries, did you want further clarification?18

Anyone else?19

VICE CHAIR MILLER:  Are they still going20

to submit into the record their explanation?21

MR. COLLINS:  This is it.22

VICE CHAIR MILLER:  This is it?  No, I23

mean, we have the two orders in front of me.  I don't24

have the whole explanation.25
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CHAIRPERSON GRIFFIS:  Were you1

anticipating submitting anything else?2

MR. COLLINS:  We would be happy to give3

the narrative that Mr. Carroll just gave and attach4

it, too, as a post-hearing submission, if you would5

like.6

VICE CHAIR MILLER:  I just think that7

would be useful.8

CHAIRPERSON GRIFFIS:  Good.9

VICE CHAIR MILLER:  Okay.  10

CHAIRPERSON GRIFFIS:  Let's do it.11

MR. COLLINS:  All right.12

CHAIRPERSON GRIFFIS:  Okay.  Now, I'll13

just ask if the ANC is still present, if they had a14

position on this?  Not noting that they are present,15

I know that they probably had to leave.  Okay.  Let's16

proceed.17

MR. COLLINS:  Thank you, Mr. Chair.  We18

recognize that this does impose an additional burden19

on us, but we do believe that it is important for the20

integrity of the process, that we call this to your21

attention.22

The prior zoning history of this case, as23

I talked about, the Board of Zoning Adjustment did, in24

Case No. 16869, look at a proposal for development of25
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this site and approved a mixed-use retail and1

residential building with a height of 69 and a half2

feet and a 3.9 FAR.  In that application there was to3

be four additional floors added to the building.  That4

application had the support of the ANC, the support of5

the Office of Planning and no opposition.6

Shortly thereafter, in Zoning Commission7

Case 02-37, the Zoning Commission took sua sponte8

action to reverse that order.  The Board was -- the9

Commission, excuse me, was concerned about the10

magnitude of the relief and the fact that it was not11

justified based upon the facts of the case.12

They determined that it was a de facto13

rezoning and what they said, in pertinent part they14

said these leaps, meaning the leap of FAR and height,15

"These leaps are too great to be countenanced in the16

absence of truly exceptional circumstances."  In that17

case they also found that the variance was not18

connected to the claimed exceptional situation and it19

was out of proportion to the practical difficulties.20

This application is totally different.  We21

have addressed all the Zoning Commission's concerns.22

We have a significantly reduced development.  It does23

still need FAR variance request, relief, and also does24

need variance from the expansion of a nonconforming25
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structure, as well as court width relief on the north1

side of the building and a special exception for2

height.  This building, unlike the prior building at3

69 and a half feet, this proposed building is 50 feet4

tall.  And unlike the 3.9 FAR building of last time,5

this building is 2.66 FAR.6

The criteria for a special exception for7

the height are set forth in section 1403.1(a) through8

(g) and I would like to just go through them if I may9

just quickly.  The witness will review them.  First of10

all, the application substantially advances the11

purposes of the Reed-Cooke Overlay.  The Reed-Cooke12

Overlay purposes include the protection of existing13

housing and the creation of new housing and promoting14

the environmental, aesthetic and other interests of15

the community.16

You will hear information about17

environmental and you will certainly hear information18

about the 22 new units, housing units that are being19

put on this property, and the removal of nonconforming20

uses from the site.21

Secondly, the vehicular access is designed22

and located to minimize conflicts with pedestrians and23

objectionable conditions.  You will hear testimony.24

You have seen the plans with the access to the garage25
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from the rear, removal of two or three curb cuts along1

the street, removal of all the front loading from the2

building and putting all the vehicles back in the3

alley system away from the pedestrians.4

Third, adequate off-street parking for5

employees, trucks and service vehicles.  Well, that is6

primarily a commercial standard.  We don't have7

employees and trucks and service vehicles, except for8

maybe someone coming to fix a dishwasher or something.9

We have a space in the back for that, but we do have10

adequate off-street parking for the residents of the11

building.  We far exceed the parking requirements in12

the R-5-B Zone.  We have almost a one for one parking13

ratio in this case.14

Noise will not adversely affect the15

neighbors.  This is a residential building.  It will16

not have any unusual noise that doesn't come along17

with other residential buildings.  This is not a18

commercial use that results in vibrations or noise or19

smoke or other impacts.20

There will be no outdoor storage.  All the21

trash is stored indoors.  There is no other storage in22

the building, except for personal storage and personal23

rooms and spaces.  And the use will not adversely24

affect the neighbors or be detrimental to health,25
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safety, convenience or general welfare.  It is a1

residential building in a newly created residential2

neighborhood, totally residential.3

It will have no adverse impact on the4

neighbors, as you will hear during the testimony and,5

finally, that it is in harmony with the Zone Plan in6

the R-5-B Zone.  It will not adversely impact7

neighborhood properties.8

The variances, there are several variances9

required for the addition to a nonconforming structure10

and from the FAR and from the court width.  The11

exceptional situation or condition, as you will hear12

testimony on, is with a confluence of factors really.13

This is a nonconforming structure with nonconforming14

commercial uses in the building.  It is now 1.9 FAR15

and 92 percent lot occupancy.16

The only nonconforming uses that could17

continue in the building are those which are subject18

to the existing C of Os for retail on the ground floor19

and office on the second floor.  The building is no20

longer viable as a commercial building.  There is no21

market for commercial, as you will hear the applicant22

testify, for either retail or for office in that23

building.  It is a residential neighborhood.  There is24

not a whole lot of commercial traffic that would be25
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attracted to this site.1

Also, the site, the exceptional situation2

or condition is compounded by the fact that there is3

extensive underground petroleum contamination on the4

site that comes from the north.  The building was5

found -- after the last BZA approval and sua sponte6

denial, when the applicant was seeking matter-of-right7

uses for the building and had to undertake some8

mitigation of some settling of the building foundation9

due to vibrations from neighboring construction, that10

required that they go down to stabilize the11

foundations.12

Inevitably, they had to go into the13

petrochemicals and had to remediate those to some14

extent.  Remediation is not totally completed.15

Substantial remediation would still be required.  The16

Office of Planning indicated that the applicant did17

not provide sufficient documentation of either of18

these factors, the petroleum or the foundation19

situation, and we are prepared to discuss those in20

detail today.21

This case is like the Clerics of St.22

Viator case, the seminal case involving an exceptional23

situation or condition which states that the situation24

or condition that is exceptional or unusual can arise25
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not simply from the land, but also from buildings on1

the land.  The case involved a 12 year-old seminary2

that, due to factors outside the control of the3

seminary and the nature of how seminary students were4

being educated, it no longer served its useful5

purpose.  It was outmoded.6

Due to factors beyond their control, the7

building became obsolete.  They were unable to sell8

the building for two other permitted uses.  Any9

matter-of-right residential use on that site would10

result in a financial hardship, according to the case11

itself, which I have attached to our prehearing12

statement.13

Now, we have a similar situation here in14

all respects, except that it's also compounded by the15

fact that we have a petroleum leak beneath the16

building and unstable foundations.  There is also an17

exceptional situation on the north side of the18

property.  The area at the rear of Lot 816, that small19

appendage on the north of the property, that is the20

rear yard now of Lot 816.21

That will become a court when the two lots22

are combined.  That court is bounded by lot lines and23

by very thick granite foundation walls of the subject24

building and cannot be widened.  The court25
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substantially meets the court requirements from the1

ground up, at this point, but what will happen when2

that area is excavated to provide an areaway for the3

windows on the floor below, that the lowest level of4

that court will be depressed so that actually the5

court height will increase by lowering it and,6

therefore, will become nonconforming as to that7

portion.  The below grade level of the court will8

become noncompliant, not the above grade portion, but9

just the below grade portion.10

The strict application of the regulations11

would impose a practical difficulty.  As the applicant12

will testify, there are theoretically four options13

that the applicant could pursue for matter-of-right14

and none of these were discussed in the last hearing15

at the BZA.16

First, the demolition and removal of the17

property, of the building from the property.18

Secondly, use of the existing property as retail and19

office.  Third, conversion of the existing building,20

two story building, to a two story residential21

building and, forth, partial demolition of the22

building and reduction of the lot occupancy to 6023

percent with the construction of one additional story24

on top of the building.25
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The applicant will discuss these.  The1

Office of Planning in their report said we have not2

demonstrated sufficiently these issues and we are3

prepared to go through them in detail today.  As far4

as the open court, again I mentioned the court5

substantially does meet the court width requirements6

at the surface and above, but not below the surface,7

and there is no way to increase the width as you go8

down.9

Relief can be granted without substantial10

detriment to the public good and without substantially11

impairing the intent, purpose and integrity of the12

Zone Plan.  This plan will retain the existing13

building with an adaptive reuse and add residential in14

consistency with the goals of Reed-Cooke Overlay.15

The increase in the FAR is not contrary to16

the Zone Plan.  As a matter of fact, it's consistent17

with several prior Board approvals.  It's consistent18

with the density of the building across the street.19

Although that is in a different zone, it is the Zone20

Plan, the area, the density in the area.  The below21

grade court extension will not be visible to the22

public, will benefit the residential use and will23

really be only visible to that one residential use.24

The exhibits, we have submitted a25
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substantial number of exhibits.  We have some more1

today we'll give in during the course of the testimony2

in response to issues raised when we visited with the3

ANC and we visited with the Office of Planning, but I4

will just go through the ones you have now.  Tab A of5

our booklet has the plats showing the location of the6

property outlined in yellow.  You have seen that7

already, I think, in a different context.8

The Zoning Map showing the Reed-Cooke9

Overlay with the R-5-B Zone, we do have with us and I10

would like to submit for clarification purposes a11

Zoning Map that we have done of this area to clarify12

that, because the Zoning Map, there's a lot of ins and13

outs in that neck of the woods, as you can see, and14

we're handing in a map that does take the orders, the15

zoning orders, and colors them in in different colors16

with a legend on the lower left, as you will see.17

So you can tell quite quickly when you18

look at this map, for those that are colored in, what19

zone they are in.  We have also highlighted those20

sites, both the site to the south of us and the site21

to the west of us, that were the subject of recent22

zoning actions to allow heights of 50 feet or more and23

densities in excess of the matter-of-right densities.24

CHAIRPERSON GRIFFIS:  Okay.  Just for25
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clarification, what you just handed in is a color-1

coded Zoning Map because the zoning is different2

within the squares?3

MR. COLLINS:  It is a clarification of4

what is shown on the plat, Exhibit B, in our5

statement.6

CHAIRPERSON GRIFFIS:  Okay.7

MR. COLLINS:  And it's based upon the8

research that we have done in 523 and 523(a) to the9

extent that there might be any inconsistencies between10

the Zoning Map and what is --11

CHAIRPERSON GRIFFIS:  Excellent.12

MR. COLLINS:  -- on the plan.13

CHAIRPERSON GRIFFIS:  And the hatch14

pattern indicates the recent construction at height of15

50 feet or more and that's establishing, as the Zoning16

Regulations would establish, the height of the17

building.  Is that correct?18

MR. COLLINS:  That's correct, that's19

correct.20

CHAIRPERSON GRIFFIS:  Okay.21

MR. COLLINS:  There are two cases, the one22

to the south, and I will get to those in just a23

second, I will show you them.24

CHAIRPERSON GRIFFIS:  Okay.25
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MR. COLLINS:  But they are zoning orders1

that establish heights.2

CHAIRPERSON GRIFFIS:  Excellent.3

MR. COLLINS:  Exhibit C is the original4

King's Creek LLC Board of Zoning Adjustment Order.5

Exhibit D is the sua sponte reversal and you can see6

in there, we'll call that to your attention, but you7

will see how the Board -- how the Commission dealt8

with those issues and the fact that we have addressed9

each one of those issues in our new submission here.10

Exhibit E, Tab E, is the BZA order for the11

property directly to the south of the subject site.12

And if you look at the dates and compare the dates13

with the prior BZA approval and the sua sponte, you14

will see that this order came around the same time15

that the Zoning Commission was considering the sua16

sponte review of the prior King's Creek case.17

This case for 2327 had a hearing on18

October 29th of 2002.  The Zoning Commission issued19

their sua sponte on December 9, 2002.  The original20

King's Creek was decided in August.  I'm sorry, it was21

heard in April of 2002 and the order was issued in22

September of 2002.  So around that same -- in the fall23

of 2002 is when all these cases were being looked at.24

But what is significant there is in this25
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case, 2327 Champlain Street, the site directly to the1

south had in many respects, as you will see as we talk2

about it, similar justifications for asking for3

similar relief, height relief, to go from 40 feet to4

50 feet in excess of the FAR above what is matter-of-5

right.6

There was a lot occupancy variance in this7

case as well.  This case was not the subject of a sua8

sponte review, which leads one to believe that the9

Zoning Commission did not believe that this was a10

tremendous leap like they called the prior case.11

Tab F is Zoning Commission Order No. 832,12

which is the building across the street, the Lofts at13

Adams Morgan, with a parking garage and residential14

and retail that is approved at an FAR of 3.63 and a15

height of 55 feet.16

Exhibit G is a similar case in the area.17

This is Application 16815 of Adams Alley LLC decided18

in June of 2002, which is an alley building off of19

17th Street, several blocks away perhaps, a two story20

building, two floors of residential added, similar21

relief to this case, 2.94 FAR, 90 percent lot22

occupancy.23

It was an alley building abutting alleys24

of 10 to 17 feet in height and you know the rules that25
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the height of a building on an alley lot cannot exceed1

the distance between the building face and the2

opposite side of the alley.  In this case alleys of 103

to 17 feet would indicate a building height of 10 to4

17 feet.  There was a building height variance granted5

to almost double that to 31.5 feet, as well, around6

the same time as the prior case here.7

Also, another case on Tab H, Application8

No. 17111 of 2412 Limited Partnership, similar relief,9

FAR variance to allow 2.97 with a lot occupancy of 7910

percent with an existing building.  Tab I is the11

outline that Mr. Kostelac will get to in a second.12

Tab J is the plans actually referred to that you have13

gotten separately, and Tab K is the Clerics of St.14

Viator Case, which I know that you're familiar with.15

Unless there are any questions at this16

point, I would like to go to Mr. Kostelac and for him17

to give his testimony.18

CHAIRPERSON GRIFFIS:  One quick question19

of clarification speaking of the Clerics case, I20

believe it's on page 14 of, yes, your submission.21

Is it your legal fact statement that both22

the Board and the D.C. Court of Appeals have23

consistently found that the existence of outmoded and24

obsolete buildings on a site can be considered an25
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exceptional situation or condition?1

MR. COLLINS:  That they can be considered2

as such?  Yes, sir.3

CHAIRPERSON GRIFFIS:  Okay.  So that is4

even more so than Clerics.  Clerics set obviously the5

court precedent, but you're saying that there are6

other applications that the Board has found that and7

that the Court of Appeals have upheld that.8

MR. COLLINS:  Clerics is the seminal case9

on this issue.  I did not attach all the cases where10

the Board --11

CHAIRPERSON GRIFFIS:  Right.12

MR. COLLINS:  -- and the court have13

decided that issue, but everyone who decides that14

issue cites back to the --15

CHAIRPERSON GRIFFIS:  And that's16

irregardless of whether there was an historic status17

or any sort of differing status of this structure18

itself.  Is that correct?19

MR. COLLINS:  That's right, it does.20

CHAIRPERSON GRIFFIS:  Okay.21

MR. COLLINS:  The building does not have22

to be historic to be unusual or exceptional.23

CHAIRPERSON GRIFFIS:  So that is somewhat24

in conflict with the Zoning Commission's position.25
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MR. COLLINS:  How so?1

CHAIRPERSON GRIFFIS:  Indicating that the2

existing structure could not be taken in as a unique3

or a special circumstance.4

MR. COLLINS:  Based -- in this case or in5

the prior case you're talking about?6

CHAIRPERSON GRIFFIS:  In the sua sponte.7

MR. COLLINS:  In the sua sponte?  Well, if8

you read the sua sponte order what you will see is9

that they did not say that the building could not be10

considered in contravention of Clerics, in11

contravention with the D.C. Court of Appeals, which12

they clearly cannot do.13

What they were saying is that, based on14

the arguments presented, the argument presented in the15

last case was that the building was historic and had16

to be retained.  And what they found is the building17

is not historic and there was no indication of the18

potential historic status of the building, other than19

the fact that people liked it.20

CHAIRPERSON GRIFFIS:  I see.21

MR. COLLINS:  And that's really what they22

relied upon.  No offense to my client or his prior23

counsel, but it was not the kind of case that we're24

presenting today.25
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CHAIRPERSON GRIFFIS:  I see.  Okay.  Very1

well.  Any other questions, quick clarifications?2

Let's move ahead then.3

MR. COLLINS:  Okay.  Mr. Kostelac, would4

you, please, identify yourself and proceed with your5

testimony?6

MR. DOMINIQUE KOSTELAC:  Hello.  My name7

is Dominique Kostelac.  I am the managing member of8

King's Creek LLC, the owner of the two subject9

properties, 2329 Champlain and 2335 Champlain Street.10

I live in the nearby community, Mount Pleasant, at11

3411 Oakwood Terrace, N.W., Washington, D.C.12

Good afternoon to everybody.  My name is13

Dominique Kostelac and I am the owner of these two14

properties.  I have lived in and around this15

neighborhood for 18 years working as an artist, a16

craft person, an architect and a small builder and17

with this project as a developer.18

In the year 2000, I purchased this19

property when the street was a wasteland and had my20

craft business in the building and shared the location21

with The Brass Knob, a well-known retailer of22

Washington's vanishing architectural antiques.  As23

some may remember, I have been before this Board on24

this project before in 2002.25
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Today I want to walk this Board through a1

series of unique challenges and difficulties that have2

always been part of this project.  I would also like3

to describe new and unavoidable obstacles which have4

intervened on this property in the last four years.5

Some of you may remember that I have argued this point6

before the Board and I am thankful for you twice7

approving the merits of a much larger request.8

Without further comment, except by way of9

thanks, I would like to represent to you the merits of10

this proposal in a request for a much smaller effort11

for relief.  For the benefit of any Members new to12

this Board, this project was previously awarded an FAR13

of 3.9 and a height of 69 feet.  Today I will point14

out an even greater array of inherent difficulties on15

this same project in a request for, among other16

things, a smaller FAR of 2.66 and a lesser height of17

50 feet.18

With this proposal I am providing 2219

condominium units and 21 parking spaces, four of which20

are tandem, in an adaptive reuse of an important piece21

of this city's architectural heritage.  I would like22

now to walk you through some exhibits and give you23

some sense of the context of the project and the24

merits of this proposal.  Excuse me?25
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MR. COLLINS:  The microphone handle.1

MR. DOMINIQUE KOSTELAC:  I believe I can2

make do.3

MR. COLLINS:  Okay.4

MR. DOMINIQUE KOSTELAC:  Yes, I think I5

can make do.  This is the subject property at 23296

Champlain Street and 2335 Champlain Street.  This is7

the vacant lot to the north which is, again, per8

Chris' map, a 40 foot matter-of-right structure.  This9

is an alley between Champlain Street, which is here,10

and Ontario Street which is not on this picture.11

CHAIRPERSON GRIFFIS:  I'm sorry.  Did you12

say to the north is a 40 foot matter-of-right13

structure?14

MR. DOMINIQUE KOSTELAC:  Oh, I'm sorry.15

This is a vacant lot.16

CHAIRPERSON GRIFFIS:  Okay.17

MR. DOMINIQUE KOSTELAC:  With the zoning18

allowing for a 40 foot matter-of-right structure.  I19

misspoke if I said there is something there.  It's20

vacant.  It's vacant right now.21

To the south of the project is a project22

developed by Mr. John Holmes and Adams Investment23

Group, which is I think a 68 unit condominium at a24

height of 50 feet plus penthouse.  Across the street25
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is again the -- which is not shown on the historic1

photos, but this is the PUD, the Lofts, which was --2

I think it was 3.6 something FAR and I'm not sure of3

the amount of units, but it's a 56 foot building.4

Across Champlain Street and to the north5

is some low lying townhouses, which are again I think6

50 foot matter-of-right, although they are two and7

three story buildings currently.  This is a nearly 508

foot apartment building currently and, although there9

is an apartment building here, I believe its matter-10

of-right is 50 feet and it's about to be demolished.11

It has got some chain link around it.12

Again, this is a fly-over of the site.13

You can see the density of the neighborhood.14

Champlain Street is a long street.  It has few entry15

points.  It's a narrow street.  It's a tree-lined16

street, as you can see here.  This is 18th Street.17

It's a very active and festive corridor, a lot of18

restaurants and nightclubs and things of that nature.19

There is also a pedestrian areaway that comes through20

and under a catwalk here and pretty much comes to the21

center of our building here.22

Mostly, on this particular project, the23

lower two stories and underground are also parking.24

The residential development on this project starts at25
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about the second floor most of the places.  So this is1

kind of a public space right here for most of -- this2

catwalk exists maybe 20 feet off the ground.  Let's3

see.  I think that's enough said for the neighborhood.4

You can see these are some images of the5

project itself, the site itself.  This is 23206

Champlain Street and I think these were taken recently7

in the last snowstorm.  You can see it's a beautiful8

building in its own right.9

MR. COLLINS:  Excuse me.  This is your10

building?11

MR. DOMINIQUE KOSTELAC:  Yes, this is my12

building and the subject of this BZA hearing.  And,13

additionally, there is a small 13.75 foot building to14

the side that's not in that image, but you can see15

it's a very significant building.  It was built in16

1924 as an automobile showroom.  It was designed as17

such.  It has got a granite 18 inch, 16 to 18 inch,18

solid granite structural wall around the perimeter.19

Again, it's nearly the entire site.20

It has got a first floor at grade, at21

street level.  These would be the only windows or22

openings on that.  On the second floor there is again23

some windows.  There is no -- there are no windows to24

the south and on the north currently.  There is just25
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a solid granite wall that is two stories and you can1

see this is its current condition.  There has been a2

lot of -- the facade has broken off over time and it's3

settling.  You can see this best on this image.  I4

just want to point that out here.5

This is a view looking south down6

Champlain Street.  You can see this is the small7

adjacent building.  There is the current -- our site8

here at 2329, this is the Adams Row Lofts.  This is9

about the 50 foot marker on their project and then10

there are some penthouses above that.  You can see the11

context of the project in this.12

There is -- again, this is the project13

across the street, the Lofts.  This sort of14

differentiates brick and otherwise.  Historically,15

down at this level is where the parking is.  The16

residential is off of street grade and above and you17

can get a sense of the height of this building.18

CHAIRPERSON GRIFFIS:  Indeed.19

MR. DOMINIQUE KOSTELAC:  Versus this.20

CHAIRPERSON GRIFFIS:  Good.  Let me make21

two clarifications.22

MR. DOMINIQUE KOSTELAC:  Okay.23

CHAIRPERSON GRIFFIS:  First of all, these24

photographs are in the record, correct?25
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MR. DOMINIQUE KOSTELAC:  These, oh --1

MR. COLLINS:  Yes, they are.2

CHAIRPERSON GRIFFIS:  We'll get them in3

the record.  Secondly, if you need to see and you want4

to pull chairs up, let's make sure that everyone --5

MR. DOMINIQUE KOSTELAC:  Yes.6

CHAIRPERSON GRIFFIS:  -- can see all this7

stuff, so pull it around and make sure you're8

comfortable, anybody that's in the hearing room that9

wants to look at these boards.  Let's do that.10

Thirdly, I think the Board is very comfortable with11

the context, so we can get into the substance of the12

application if you're ready.13

MR. DOMINIQUE KOSTELAC:  Okay.  Again,14

this is some of the shots from the rear yard.15

MR. COLLINS:  Going beyond that picture on16

the lower left.17

MR. DOMINIQUE KOSTELAC:  Yes.18

MR. COLLINS:  The building beyond, the19

taller building, what is that?20

MR. DOMINIQUE KOSTELAC:  That is the Adams21

Row project to the south.  It was the recently22

approved 2.75 FAR and it was granted the special23

exception to go to 50 feet, which is that mark there.24

That's the penthouse structure above that.25
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These are some of the -- this is again the1

front showing the additional building to the side of2

it.  This is the rear.  This is the view from the3

alley into Champlain Street.  You can see that the --4

although it's not easy to see from this image, that as5

the building nearly occupies the entire lot, this is6

the lot line here, this abuts right up to the alley.7

A large percentage of the floor is sub-grade the way8

that the rear yard -- I mean, the rear alley elevation9

is significantly higher than the front and there is10

very little light coming into this lower level.11

And, again, it has been an industrial12

building so it certainly looks as an industrial13

building.  The building has an interior that was14

configured for parking and you can see that there's a15

ramp that currently is built going up into the second16

floor.  It was part of our first proposal to use this17

existing ramp in the second floor and that was some of18

the reasons we used.  We needed to get the extra19

height.  We were not going below grade and we had a20

retail on the first floor use on that particular21

proposal.22

In this proposal it's an entirely23

residential structure and so it's very important to24

understand the site situation regarding use of this as25
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a residential structure.  Again, this is the1

Georgetown Plating Building to the side.  Again, this2

is another view showing the Adams Row project to the3

south and our current tail end of our building4

abutting directly to this very narrow alley.  Let's5

see.  Let's see the historic photos.6

CHAIRPERSON GRIFFIS:  Are you changing the7

vehicle entrance from the alley?8

MR. DOMINIQUE KOSTELAC:  Yes, and the9

reason was --10

CHAIRPERSON GRIFFIS:  Going to the other11

side?12

MR. DOMINIQUE KOSTELAC:  Yes.  It's going13

to the lower side here.14

CHAIRPERSON GRIFFIS:  Okay.15

MR. DOMINIQUE KOSTELAC:  And the reason16

was this enters --17

CHAIRPERSON GRIFFIS:  No, no, no.18

MR. DOMINIQUE KOSTELAC:  -- almost to the19

second floor.20

CHAIRPERSON GRIFFIS:  Right.21

MR. DOMINIQUE KOSTELAC:  And it's22

important for us to put the parking in the lowest23

level at this point.24

CHAIRPERSON GRIFFIS:  I see.25
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MR. DOMINIQUE KOSTELAC:  And as the land1

is the highest here, we tried to find the lowest part2

of the property to make sure that the ramp didn't chew3

as much of the first floor up and got people down to4

the lowest level as possible as quickly.  We did want5

to use an alley entrance, as opposed to a front6

entrance.7

As you can see, there is a historic curb8

cut here and a historic curb cut here, but again that9

was not for a residential use.  It was perhaps10

appropriate when this was a commercial and retail and11

industrial use building, but as a residential12

structure there is so little light on the building13

it's imperative to use each of these opportunities as14

best as possible to get light and air into the units.15

Just to give you some sense of it, the16

building is 120 feet deep from this point to the rear.17

Generally, I think you develop buildings around 6018

foot deep.  Where we have this important structure, it19

is 120 feet deep and we're trying to work with that.20

We'll certainly go through those particular issues in21

detail.  Okay.22

This is the -- let's bring those to the23

top.  Okay.  This is the current proposal.  You can24

see how it is very residential in character.  This is25
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the Adams Row to the south.  I will go through the1

floor plans in detail, but I just want to point out2

some of the things you're looking at here.3

There was -- we did not want to ask for4

more relief than was required, and so this building5

has been brought forward and integrated into the6

facade.  You can see this is historically the adjacent7

property.  We did not want to have a court and require8

yet another area of relief, so that was brought9

forward and it also ties into the overall facade in10

this level here.11

You can see that the additional space12

that's put above the building has been set back as13

much as possible.  We are setting it back, of course,14

in the front and in the back, and I will show you that15

on the model shortly, to accommodate the light and air16

of Champlain Street where we could.  The upper17

structure --18

CHAIRPERSON GRIFFIS:  So the original19

building, the granite that is showing in that20

rendering in the photograph is on the property line.21

Is that correct?22

MR. DOMINIQUE KOSTELAC:  Yes, it is, it's23

exactly on the --24

CHAIRPERSON GRIFFIS:  So you have25
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projections of a bay over the property line.  Is that1

right?2

MR. DOMINIQUE KOSTELAC:  I'm sorry.  I3

didn't understand that.4

CHAIRPERSON GRIFFIS:  The closest in the5

rendering to us.6

MR. DOMINIQUE KOSTELAC:  Yes.7

CHAIRPERSON GRIFFIS:  That portion, there8

is a bay or some sort of an attachment to the9

original.  That's over the property line.  Is that10

correct?11

MR. DOMINIQUE KOSTELAC:  Yes, this is12

public space, this.13

CHAIRPERSON GRIFFIS:  Okay.  So when14

you're talking about the setback of the original --15

MR. DOMINIQUE KOSTELAC:  Well,16

historically --17

CHAIRPERSON GRIFFIS:  -- it's above the18

original, it's the glass, seemingly glass enclosure19

that's set back?20

MR. DOMINIQUE KOSTELAC:  Yes, that's the21

area that is set back.  And, as you can see, what I22

was trying to describe or point out by way of that was23

this is the historical building that sits to the north24

of the larger granite building.25
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CHAIRPERSON GRIFFIS:  Right.1

MR. DOMINIQUE KOSTELAC:  We move that2

facade forward because to have not done so in3

consolidating these two properties would have created4

a court here and that could would have had -- that's5

my understanding of it, we move that forward.6

CHAIRPERSON GRIFFIS:  Is it a building7

code issue, the projection bay, or is that a zoning8

issue?9

MR. DOMINIQUE KOSTELAC:  Excuse me?  I10

didn't understand the question.11

CHAIRPERSON GRIFFIS:  Is that a zoning12

issue at all for us, that projection out over the --13

MR. DOMINIQUE KOSTELAC:  No, it's not, it14

is not.  This is a public space issue.  And you can15

see the historical.  Another way of -- in terms of16

what we are working with on the facade was we also17

have the entrance to the residential units are here.18

There's a lot of reasons for the entrance being here.19

We'll go through the floor plans to go20

through that, but there was no hierarchy in the21

facade.  And so there is also behind that a lobby and22

an elevator shaft, so a part of this facade could not23

be set back and the elevator shaft, because of24

circulation reasons, was fairly close to the facade.25
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So we use these tools.  We expanded the space just1

slightly around the elevator shaft and use this as a2

way of giving some hierarchy to the entrance in an3

otherwise undifferentiated facade.4

Just to the south, and I will show you on5

the site plan, when you're able to demolish a site and6

build something from scratch, you generally will7

attempt to set that back to give the opportunity to8

give hierarchy to the entrance and also to give light9

and air to units in the lower level.  Because of the10

importance of the facade and what has already been a11

lot of outspoken neighbors about the imminency of12

landmarking this if we were to do that, we clearly13

cannot do that.  And so the only way of14

differentiating that was to just protrude something15

over it.  Another jumping off point was the --16

CHAIRPERSON GRIFFIS:  I'm sorry though.17

It seems like we're really getting very far into the18

design intent here.19

MR. DOMINIQUE KOSTELAC:  Okay.20

CHAIRPERSON GRIFFIS:  I'm not sure where--21

MR. DOMINIQUE KOSTELAC:  I'll step back.22

CHAIRPERSON GRIFFIS:  Yes.23

MR. DOMINIQUE KOSTELAC:  I will step back24

and then just go through the --25
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CHAIRPERSON GRIFFIS:  I would spend the1

afternoon doing it because it's intriguing and fun.2

MR. DOMINIQUE KOSTELAC:  Got it.3

CHAIRPERSON GRIFFIS:  It's not going to4

help you.  We need to figure out the uniqueness and5

practical difficulty.  Let's stick to the dry zoning6

stuff.7

MR. DOMINIQUE KOSTELAC:  All right.  There8

we go.  Not to worry.  So anyway, you can see the9

original structure here having certain bays and things10

put out over it.  Let's see.  Another aspect of the11

project -- just to give you an overall sense of the12

project, I think I'm going to work with the model here13

just to give you some sense of it because it's a very14

organic building or irregular building in its shape,15

and I want to give you some sense of it.16

Again, this is Champlain Street here, a17

sidewalk.  This is the original facade of the granite18

building and, in fact, the entire building is being19

preserved.  This is the adjacent property that's being20

added to the project.  It's about 13 feet wide.  You21

can see again how this small area is brought forward,22

but then it's stepped back in its terracing for light23

and air to the street.24

The upper portion of this project occupies25
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a floor area of 60 percent of the site, trying to stay1

consistent with what -- something would exist there if2

it was a matter-of-right development at 60 percent lot3

occupancy.4

CHAIRPERSON GRIFFIS:  So you're saying if5

you calculated the lot occupancy without the original6

structure with that new proposed, it would be 607

percent lot occupancy?8

MR. DOMINIQUE KOSTELAC:  That's correct.9

CHAIRPERSON GRIFFIS:  I see.10

MR. DOMINIQUE KOSTELAC:  That cross11

section would be 60 percent of a footprint.  You can12

see.  I will turn this around to see how we worked to13

terrace it back where we could.  Again, this was very14

important on this side as it's a very challenged15

project to get light and air where we could.  So this16

court --17

MR. COLLINS:  And what side is that?18

MR. DOMINIQUE KOSTELAC:  This is the north19

side of the project abutting the vacant lot, and so20

these windows do not exist.  To make it residential,21

we would be required to put windows in through that22

granite building, granite walls, but we have again an23

opportunity to get some light and air as we control24

the back court area of this and can have the elements25
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of light coming into that.1

Looking to the rear, this is Champlain2

Street alley, the alley between Ontario and Champlain3

Street, again as if there was a new construction, we4

set it back.  The code required, I think it was, 155

feet or so from the property line and terraced it back6

above as well.  So, again, although there is not much7

really being back here right now, because the8

properties adjacent to it do set back as well, we did9

what we could in terms of distributing the 60 percent10

over this with as much setback and terracing as11

possible.12

The penthouse itself sits on top.  It's13

mostly a collection of stairwells.  I will go through14

the floor plan on that to get you up to the outdoor15

green space that is planned for this.  This project is16

-- the original project and this project is17

contemplated to have as much outdoor space and as much18

reuse of all the roof structure as possible to reclaim19

urban space and green space.  We have it existing20

here, here, at this level here and a green roof is21

slated here.22

Again, I wanted to show you, you know, the23

bulk of the building.  The stairwells and things, I24

will go into this point in the future, but basically25
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there is a sunken air conditioning area here.  So this1

is open to the air on these sides, these sides.  These2

were orchestrated and this both serving functionally3

for the interior as well as to, again, shield the4

neighbors from sight and sound associated with air5

conditionings on the roof.  We tried to make it as6

visually pleasing as possible to the neighborhood no7

matter what height they were looking down at it.8

Again, this is just a cross section9

roughly of what the Adams Row project was approved10

under BZA.  So, again, I think I will move on beyond11

the model.12

MR. COLLINS:  Before you leave that --13

MR. DOMINIQUE KOSTELAC:  Yes.14

MR. COLLINS:  -- you mentioned that the15

lot occupancy of a new construction above the second16

floor would meet -- is 60 percent, which meets the R-17

5-B regulations.18

MR. DOMINIQUE KOSTELAC:  That's correct.19

MR. COLLINS:  And what about the rear yard20

of the new construction, does that meet the21

requirements for the required setback?22

MR. DOMINIQUE KOSTELAC:  Well, this upper23

portion does.  I think, again, this lower portion24

historically is already nonconforming in that respect.25
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CHAIRPERSON GRIFFIS:  What about the1

enclosed porch sidder work level, is that requiring2

any relief?3

MR. DOMINIQUE KOSTELAC:  I'm sorry?4

CHAIRPERSON GRIFFIS:  You have an enclosed5

patio outdoor space indicated on A04 when you're6

talking about the rear yard.  There seems to be an7

addition on the first level on the alley side and you8

also have what's called a sidder work first level on9

A03.  Is that encompassed in any relief requested?10

MR. COLLINS:  If you look at A04, which is11

the first one you mentioned.12

CHAIRPERSON GRIFFIS:  Right, A04.  I'm13

sorry, A04 was the second floor plan.  It just has14

kind of a post-shade area that says enclosed patio15

outdoor space.16

MR. DOMINIQUE KOSTELAC:  The existing17

building actually has an enclosed area at this level.18

The wall line is actually here and is that what you're19

asking?20

MR. COLLINS:  When you say enclosed, do21

you mean it has a roof on it?  Is that what you mean22

in your plans?23

MR. DOMINIQUE KOSTELAC:  Yes, this has a24

roof on it and it is interior space currently on the25
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existing project.  Is that what the question is?1

MR. COLLINS:  Below that level?2

MR. DOMINIQUE KOSTELAC:  Yes, below this3

level currently, yes.4

MR. COLLINS:  Okay.  I think that's what5

he's talking about.6

MR. DOMINIQUE KOSTELAC:  Yes, this is7

actually historically -- although we don't have the8

picture here, I could flip back to it, when you look9

at the alley.10

CHAIRPERSON GRIFFIS:  That picture is P5.11

So what you're saying is you're going to dig out that12

area.13

MR. DOMINIQUE KOSTELAC:  No, it is dug14

out.  It is currently underground.  The alley -- this15

is currently -- this, excuse me here.  This section16

right here --17

CHAIRPERSON GRIFFIS:  Right.18

MR. DOMINIQUE KOSTELAC:  -- is an interior19

space already and is currently -- it has currently20

historically always been a room.  It's a room that's21

part of the lower level.  Is that what you're asking?22

MR. COLLINS:  I believe so.23

MR. DOMINIQUE KOSTELAC:  Yes, this --24

CHAIRPERSON GRIFFIS:  So show me on the25
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model then.  What is corresponding to those levels?1

Is the grade just not cut right on the model or is the2

photograph --3

MR. DOMINIQUE KOSTELAC:  This is the --4

the alley runs here.5

CHAIRPERSON GRIFFIS:  Yes.6

MR. DOMINIQUE KOSTELAC:  And you can see7

from this view, this line right here --8

CHAIRPERSON GRIFFIS:  Yes.9

MR. DOMINIQUE KOSTELAC:  -- is this line10

right here.11

CHAIRPERSON GRIFFIS:  Okay.  But right now12

I can't --13

MR. DOMINIQUE KOSTELAC:  But it does have14

a room underneath it.  There is a room currently there15

that has historically been there.  Is that what the16

question is?17

CHAIRPERSON GRIFFIS:  I guess.18

MR. DOMINIQUE KOSTELAC:  Oh.19

CHAIRPERSON GRIFFIS:  Aren't you adding20

something onto that level?21

MR. DOMINIQUE KOSTELAC:  We're leveling it22

off.  This is a ramp here.23

CHAIRPERSON GRIFFIS:  Right.24

MR. DOMINIQUE KOSTELAC:  So we're just25
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taking it and leveling it out.1

CHAIRPERSON GRIFFIS:  Okay.  So you're2

going to level that out, so that on the second level,3

essentially, of the existing structure, you're going4

to be able to walk out onto a patio?5

MR. DOMINIQUE KOSTELAC:  Yes, because this6

is no longer going to be used as a ramp.7

CHAIRPERSON GRIFFIS:  Okay.8

MR. DOMINIQUE KOSTELAC:  So we just --9

CHAIRPERSON GRIFFIS:  Mr. Collins, does10

that impact any additional relief?11

MR. COLLINS:  No, it does not.12

CHAIRPERSON GRIFFIS:  Okay.13

MR. COLLINS:  That space is already there14

and it's --15

CHAIRPERSON GRIFFIS:  So you're going to16

open it up on the other side then, right, that ramp?17

MR. DOMINIQUE KOSTELAC:  Well, again,18

we're --19

CHAIRPERSON GRIFFIS:  You're going to dig20

that out.21

MR. DOMINIQUE KOSTELAC:  We're going to22

take off that concrete right there to get light and23

air and to maybe expanding this window down.24

CHAIRPERSON GRIFFIS:  Down below.25
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MR. DOMINIQUE KOSTELAC:  Yes.1

CHAIRPERSON GRIFFIS:  The question again,2

Mr. Collins.3

MR. COLLINS:  Well, because it is existing4

now, below grade space doesn't generate FAR.  When we5

take the top off of it, it's going to be open to the6

sky.  It won't generate FAR.7

CHAIRPERSON GRIFFIS:  Okay.8

MR. DOMINIQUE KOSTELAC:  Again, it was an9

attempt to do what we could to work with the existing10

opportunities where it is set back to get light and11

air into the first floor units.12

CHAIRPERSON GRIFFIS:  No, I understand.13

MR. DOMINIQUE KOSTELAC:  Okay.14

CHAIRPERSON GRIFFIS:  I just wasn't15

understanding what the scope of work was.16

MR. DOMINIQUE KOSTELAC:  It is an unusual17

floor plan in the original building or its layout.18

It's unusual to have space interior that appears to be19

underneath the street, but that's just what it is.20

CHAIRPERSON GRIFFIS:  Okay.21

MR. DOMINIQUE KOSTELAC:  Again, in this22

project we are going to take this first level, which23

has always had a C of O of commercial use here and24

retail and office on this, and we are going to convert25
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that into residential space.1

Let's put up some of the floor plans.  I2

would like to walk you through some of the floor3

plans.  This is again just to understand the nature of4

the building and the design.  It might be more helpful5

to look at your handouts, as opposed to these, but it6

will give you some -- I think I can do justice to it.7

This is the lower level of the building.8

This is the below grade section.  You can see this is9

the rear alley of Champlain Street and this is10

Champlain Street here.  This is the south side and11

this is the north side of the property.  The entrance12

to the parking will come in from the lowest point on13

that rear elevation and come down here and turn the14

corner.  That's as tight as we could make it.15

There is an elevator that starts up here16

and runs throughout the building.  There are some17

mechanical and things also where the space was18

unusual.  Other than that, the parking is through here19

in tandem.  Because of this, the historical size of20

the building, we had to have some -- that extra space21

was not accessible except by tandem parking, and then22

here is some other parking going along this side here.23

MR. COLLINS:  And this is sheet A02 of the24

drawings.  Is that correct?25
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CHAIRPERSON GRIFFIS:  Okay.  What I'm1

going to ask you to do is as you point things out that2

are critical for us to understand in the plans -- I3

think all of us understand how the building works and4

the floor plans.5

MR. DOMINIQUE KOSTELAC:  Okay.6

CHAIRPERSON GRIFFIS:  Walk through those7

aspects that are critical in terms of the relief that8

is being sought.  For instance, what is impacting why9

you need additional FAR or requesting FAR, height and10

all that?11

MR. DOMINIQUE KOSTELAC:  Okay.12

CHAIRPERSON GRIFFIS:  I mean, it's all in13

here.  Now, just focus us to it.14

MR. DOMINIQUE KOSTELAC:  Okay.  This lower15

level was produced when we worked to take -- after the16

sua sponte to make a matter-of-right use of this17

existing two story building.  Part of the requirements18

of that was going to be stabilizing the structure.19

The facade, as you can see from those20

original photos of the front, is in a constant state21

of decay and it was accelerated by area construction22

and de-watering.  It was falling into the streets and23

we had a big liability issue.  So it was clear that24

any adaptive reuse of this building under any scenario25
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clearly meant stabilizing the foundations.1

So this, in creating that lower level, we2

went and established the foundations to save the3

original building and stabilize that and we're4

currently integrating that in a residential use as5

parking.  There's a lot of difficulties.6

CHAIRPERSON GRIFFIS:  So if I understand7

your statement, you say you actually went below grade8

in order to stabilize the building and then when you9

found yourself down there, you figured you would use10

it for parking for the residential above?11

MR. DOMINIQUE KOSTELAC:  No.  Originally,12

it was -- the first purpose when we started on this13

project was to stabilize the foundations.  Those14

foundations were at all levels underneath the grade.15

We were down there.  The foundations, and we'll show16

some photos and handouts later what the foundations17

were like, they were spread all over the place.18

We went down there to increase, find out19

what they were bearing on and then correct all the20

anomalies in the foundation.  The foundation was21

clearly moving and we had to go address that.  So we22

did excavations throughout the building to find out23

what the -- where the foundations were and what the24

situation was.  We found out that, because of the25
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tight working conditions and the tight field of1

columns, just getting down and dealing with those2

fairly meant removing all the soil associated with3

that.4

CHAIRPERSON GRIFFIS:  Okay.5

MR. DOMINIQUE KOSTELAC:  So there was no6

working conditions.  There was no place to put the7

soil when we were doing this, and I will show you some8

construction photos of that.  It was almost all9

handwork with some assistance of mechanical tools,10

etcetera.11

CHAIRPERSON GRIFFIS:  Okay.12

MR. DOMINIQUE KOSTELAC:  But because of13

the field of columns and the perimeter foundation, all14

which had to be addressed, you had an excavation.  We15

got rid of the waste wells and didn't have anywhere to16

put that stuff, except off-site.  So we were down17

there and we did stabilize that foundation.18

CHAIRPERSON GRIFFIS:  Got it.19

MR. DOMINIQUE KOSTELAC:  We also just --20

we'll get into that in more detail later, but running21

in this section here was an old creek bed that exists22

from prehistoric times.  We found that that whole area23

around this area here had been filled with ash and24

things, that some of the foundation -- the reasons why25
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it was unstable was that --1

CHAIRPERSON GRIFFIS:  Okay.2

MR. DOMINIQUE KOSTELAC:  -- we had to --3

it was built on this ash pit, so we had to go and4

address that.5

CHAIRPERSON GRIFFIS:  I'm sorry to keep6

interrupting.  A lot of that's in and, believe me, the7

Board has read everything that's in the record.8

MR. DOMINIQUE KOSTELAC:  Okay.9

CHAIRPERSON GRIFFIS:  I'm still not -- I'm10

not making the leap of what you're telling me to why11

we're here.12

MR. DOMINIQUE KOSTELAC:  Okay.13

CHAIRPERSON GRIFFIS:  So let's get to what14

the variance --15

MR. DOMINIQUE KOSTELAC:  Okay.16

CHAIRPERSON GRIFFIS:  -- or special17

exception, why do I care about ash below grade --18

MR. DOMINIQUE KOSTELAC:  Okay.19

CHAIRPERSON GRIFFIS:  -- when I'm looking20

at an increased FAR request?21

MR. DOMINIQUE KOSTELAC:  Right.  Exactly.22

Okay.  Okay.  Let's put up the site plan.23

VICE CHAIR MILLER:  Can I just throw out24

a question?25
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MR. DOMINIQUE KOSTELAC:  Yes.1

VICE CHAIR MILLER:  It really is similar2

to the Chair's, but this is what I'm trying to figure3

out, and I'm sure the rest of the Board Members, why4

did you need to go to the FAR that you go to or to the5

height that you go to?  Why couldn't it have been6

less?7

MR. DOMINIQUE KOSTELAC:  Okay.  I will go8

through that right now.  I think I was just giving9

more of a context here, but I will show --10

VICE CHAIR MILLER:  Well, I think that11

Office of Planning was raising that point as well.12

You know, you're asking for this relief and you said13

you were only trying to get the relief that was14

required.15

MR. DOMINIQUE KOSTELAC:  Okay.16

VICE CHAIR MILLER:  And so, you know, how17

did you get to that point?18

MR. DOMINIQUE KOSTELAC:  Okay.  Okay.19

Fair enough.  The application meets the requirements20

for the variance relief from the Zoning Regulations in21

that, one, an exceptional situation or condition22

exists creating practical difficulties in the strict23

application of the Zoning Code.24

This building was built for industrial25
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use, but was rezoned to residential RC/R-5-B.  Again,1

in terms of converting it, number one, the development2

was impeded by former industrial waste and use.3

Again, the use of the building itself, the building4

that has been built has an industrial auto showroom.5

It was not configured for residential use.6

To reconfigure it as residential use took7

a completely new template.  It was an effort to8

struggle with this historic building.  I would like to9

go through the details of that, but I just want to10

skip through the topic headings right now to give you11

some sense of the overall understanding of that if12

that's the way it's best to proceed.13

Also, the residential use of this project14

was also made difficult by the fact that it was over15

and above a very significantly contaminated16

environmental site.  Putting a residential use in17

adjacency to such a petrochemical field was not also18

a possibility without substantial effort and19

remediation.20

CHAIRPERSON GRIFFIS:  But that's true of21

one unit or 600 units.  Why does that relate to any of22

the increase of FAR or height?  How does it relate?23

MR. DOMINIQUE KOSTELAC:  Well, clearly,24

one component was the cost of that.  The cost of that25
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was significant.  The cost of -- we could go into that1

in some great detail.2

MR. COLLINS:  I think, Mr. Chair, we're3

kind of building toward that.  I know --4

CHAIRPERSON GRIFFIS:  Okay.5

MR. COLLINS:  We would just ask your6

indulgence a little bit.  We're just laying the7

groundwork for these various issues and he'll get to8

the --9

CHAIRPERSON GRIFFIS:  I will be patient.10

MR. COLLINS:  -- why we need to do the11

FAR.12

MR. DOMINIQUE KOSTELAC:  My apologies.13

CHAIRPERSON GRIFFIS:  That's all right.14

MR. DOMINIQUE KOSTELAC:  The cost of the15

conversion without relief is economically impossible.16

The challenges to make those corrections to the site,17

both structurally and through redesign, puts a unique18

burden onto this particular project.19

Also, there is currently no parking on the20

site.  The down -- due to the down-zoning, the21

building is a nonconforming structure.  We'll go22

through the details of that, but as a nonconforming23

structure we cannot add in order to offset some of24

these costs without going through the variance25
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process.1

CHAIRPERSON GRIFFIS:  So if I understand2

you correctly, first of all, it's not compliant with3

FAR currently, right?4

MR. DOMINIQUE KOSTELAC:  Currently.5

CHAIRPERSON GRIFFIS:  As it sits?6

MR. DOMINIQUE KOSTELAC:  That's exactly7

right.8

CHAIRPERSON GRIFFIS:  Okay.  So that is9

one of the nonconformities, as well as the lot10

occupancy, correct?11

MR. DOMINIQUE KOSTELAC:  Yes, yes.12

CHAIRPERSON GRIFFIS:  So we're in 2001.3,13

an addition to a nonconforming, no matter what, just14

on this rezoning.15

MR. DOMINIQUE KOSTELAC:  Okay.16

CHAIRPERSON GRIFFIS:  That's clear.17

MR. COLLINS:  Right.  We cannot add a18

single square foot.19

CHAIRPERSON GRIFFIS:  That's right.20

MR. COLLINS:  Because of the21

nonconforming.22

MR. DOMINIQUE KOSTELAC:  Right.23

CHAIRPERSON GRIFFIS:  Understood.24

MR. DOMINIQUE KOSTELAC:  And the economic25
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challenges posed by this project would not be offset1

by a simply matter-of-right use of that building.  I2

want to go through that, but I'm going to just again3

skip through the headings.4

The character of the neighborhood has5

changed as well.  Again, this used to be an industrial6

zone.  It's now primarily residential and we are the7

last, probably one of the last remaining uses of8

retail or office.  And so in that sense, I will go9

into that in some detail, but continuing to reuse10

those in this neighborhood, which is all residential,11

is not a possibility in terms of using those to -- for12

economic advantage.13

VICE CHAIR MILLER:  I just ask.  You may14

be presenting testimony later.  I don't know, but it15

seems that you came before the Board four years ago,16

I guess, with a retail proposal and now I'm hearing17

that it's no longer -- there is no longer a market for18

it.  Are you going to address why, how things have19

changed?20

MR. DOMINIQUE KOSTELAC:  I'll speak to it21

right now.22

VICE CHAIR MILLER:  Okay.23

MR. DOMINIQUE KOSTELAC:  In that24

particular project, we had a different approach to how25
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we were configuring the building.  We were not1

excavating at all.  We had the parking on the second2

floor.  We had a tenant on the first floor who had a3

history on the site and we were asking for relief and4

received relief to reorganize the building to leave5

those in place.  It put a different challenge6

economically on the building.  We did not address7

that.8

When the sua sponte occurred, it forced us9

to really look very hard at what we could do with the10

existing building.  It forced us to look at the11

subsurface spaces annexed to the first floor space and12

how much we could possibly gain financially from using13

those matter-of-right uses given the context and14

economic difficulties with the project, and that was15

not able -- we were unable to succeed in that matter-16

of-right use.17

So, again, that is why we're representing18

this project with a different overall feel for a19

different time now, four years later.  I would like to20

speak to that just a little bit while we're on that21

topic.  We did work very hard through Cassidy and22

Pinkard to find retail tenants itself, to look at that23

first of all.24

It no longer was a viable street address25
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for commercial use, both for the fact that there is so1

much residential use on the street, but I will move on2

if you --3

CHAIRPERSON GRIFFIS:  Well, to address it4

very specifically, this is now an R-5 Zone.  So I'm5

not sure all the Board Members understood some of the6

comments that were made, but you're trying to find7

uses that fit within the previous Certificate of8

Occupancies, right?  You can't just go out and get any9

retailer you want because this isn't a commercial zone10

or am I mistaken?11

MR. DOMINIQUE KOSTELAC:  No, that's12

exactly correct.  We have just existing grandfathered13

in C of Os.14

CHAIRPERSON GRIFFIS:  So it's not as if15

you just can't find a mom and pop shop that wants to16

open up.  You can't find it within those specific17

parameters of what it was previously.18

MR. DOMINIQUE KOSTELAC:  That's exactly19

right.20

MR. COLLINS:  Well, I think doesn't it go21

broader than that?  Didn't you at one point offer the22

space for free?23

MR. DOMINIQUE KOSTELAC:  Well, of course,24

yes.  We have gone to great lengths to try to find a25



163

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

suitable tenant to this and one of the groups of1

tenants recently relocated, Miss Pixie's and some2

furniture stores on 18th and Columbia who were there3

historically.4

Even when we tried to give the space away5

to them to try to help them as they found new6

permanent locations, the off market location was not7

even suitable at no cost, given the cost of just8

moving there.  So it was more than a blow.  It was a9

disastrous opportunity for us.10

CHAIRPERSON GRIFFIS:  Okay.11

MR. COLLINS:  So if I can just jump in12

here.  You were saying that the building became13

nonconforming as to lot occupancy, FAR, rear yard and14

the uses and in order to try and use it for matter-of-15

right, you had several options.  One was to try and16

lease the building in its current configuration for17

current uses and you couldn't find any people willing18

to lease the building in its current use category.19

MR. DOMINIQUE KOSTELAC:  That's exactly20

correct.  And it also begs the question of how we're21

going to do that and also finish the improvements that22

were absolutely required to be done.  That didn't even23

get us there.24

So, again, some of the exceptional25
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situations and conditions is that the building has1

poorly distributed FAR.  Again, I want to put up some2

of these diagrams about that, this one here.  I'm3

going to show you how FAR is typically distributed on4

a site where -- should you be able to demolish the5

building and how we currently have it distributed6

here.7

Again, we were asked -- you know, one of8

the options that we were supposed to consider with the9

sua sponte was the total demolition of the building.10

I have to speak that it would not have been able for11

us to demolish it, so this is somewhat of an academic12

argument, and then it would clearly get landmarked.13

Numerous persons of the community of some14

standing came out and said that they would clearly15

work to landmark the building.  But that said, that16

aside, here is what would happen if we were able to17

demolish the building, so you understand the18

difficulties of that.19

Typically, as to the south and around us,20

when a project is demolished you have the opportunity21

to redesign the entire spectrum of the site.  Some of22

the things you do is, first of all, these are the23

upper stories that would normally have been the way24

that this project was distributed in its matter-of-25
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right FAR.  This would have counted as FAR, this would1

have counted as FAR and this would have counted as2

FAR.3

The lower stories typically poke 4 feet or4

so above the adjacent grade, so that that lower level5

was not going to count.  So, typically, on our site6

somebody could probably have very quality space at7

about 26,000 square feet on our site.  Usually, you8

also have the ability to set it back from the street9

and the adjacent neighbors to create light and air10

into those units.11

Again, this is a primarily residential12

street and all the development is residential.  What13

is done historically, even to the south, it's a very14

good example of how Adams Row was done, they set their15

building back.  They created areaways all around to16

give true light and air into those lower levels.17

We do not have that option with this18

particular building with the, you know, important,19

architecturally important facade, and the property20

line, buildings built right to the property line.  We21

don't have that.  This is a demolition scheme, that's22

true, but we were not of the opinion that it would be23

possible for us to demolish the building to achieve24

that, given the importance of the facade.25
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CHAIRPERSON GRIFFIS:  Good.  Let's get1

some clarification.  The one on the left, the diagram,2

is that supposedly a section from the front?3

MR. DOMINIQUE KOSTELAC:  This is more of4

a diagram.5

CHAIRPERSON GRIFFIS:  I understand that.6

MR. DOMINIQUE KOSTELAC:  It's a section.7

It would be a section from -- going from --8

CHAIRPERSON GRIFFIS:  North/south?9

MR. DOMINIQUE KOSTELAC:  Yes, no,10

east/west.11

CHAIRPERSON GRIFFIS:  So as you're12

standing --13

MR. DOMINIQUE KOSTELAC:  East/west14

section.15

CHAIRPERSON GRIFFIS:  East/west?16

MR. DOMINIQUE KOSTELAC:  This is Champlain17

Street.  This would be Champlain Street here.18

CHAIRPERSON GRIFFIS:  Okay.19

MR. DOMINIQUE KOSTELAC:  And this would be20

the alley, theoretically.  Now, of course, I am21

representing this is just how the --22

CHAIRPERSON GRIFFIS:  Well, let's do it.23

So you're saying that's 25,000 plus square feet24

matter-of-right, essentially, in an FAR.  Is the25
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bottom level of that calculated in that 25,000?1

MR. DOMINIQUE KOSTELAC:  I am counting2

that in that 25,000.3

CHAIRPERSON GRIFFIS:  And what you're4

showing though on that, if I read it correctly, is5

that bottom level doesn't count towards FAR because6

that would be a cellar.7

MR. DOMINIQUE KOSTELAC:  Exactly.8

CHAIRPERSON GRIFFIS:  Okay.  So the 25,0009

square feet is not FAR, but it's gross square footage.10

MR. DOMINIQUE KOSTELAC:  That's exactly --11

I misspoke.12

CHAIRPERSON GRIFFIS:  Okay.13

MR. DOMINIQUE KOSTELAC:  This would be how14

the gross square footage would be.15

CHAIRPERSON GRIFFIS:  Does that account16

for the proper lot occupancy?17

MR. DOMINIQUE KOSTELAC:  Yes, this is a18

diagram showing that this is 6,000, 6,400 square foot.19

CHAIRPERSON GRIFFIS:  So it's set back20

substantially from the side yards, which isn't showing21

or is it?22

MR. DOMINIQUE KOSTELAC:  Well, I didn't23

show how to distribute it.  This is a diagram of how24

it would be placed again.25
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CHAIRPERSON GRIFFIS:  I'm sorry.  That's1

what you said, is how to distribute the FAR, these2

diagrams.3

MR. DOMINIQUE KOSTELAC:  This is -- well,4

let me see if I'm misstating it if I restate it again.5

If there was -- with the current FAR of 1.8, there6

would be 6,400 square feet, one floor, 6,400 another7

floor and 6,400, another floor.  You could make the8

geometry of that 6,400 square feet any way you see fit9

as long as it fits within the 60 percent lot10

occupancy.11

CHAIRPERSON GRIFFIS:  But does that?  Can12

you get that floor play?13

MR. DOMINIQUE KOSTELAC:  I'm sorry?14

CHAIRPERSON GRIFFIS:  Can you get that15

square footage?16

MR. COLLINS:  Yes.17

MR. DOMINIQUE KOSTELAC:  I would think you18

certainly could.19

CHAIRPERSON GRIFFIS:  On lot occupancy.20

Okay.21

MR. COLLINS:  On the side.22

CHAIRPERSON GRIFFIS:  What is the diagram23

on the right side then?24

MR. DOMINIQUE KOSTELAC:  This is the25
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current building and how it's -- the FAR and the -- is1

laid out and I want to go and compare.  This is more2

of a comparative diagram.3

CHAIRPERSON GRIFFIS:  Okay.4

MR. DOMINIQUE KOSTELAC:  What I'm trying5

to show here is that this is the gross square footage6

that one could put here and the quality of that space.7

When I say the quality, I mean that the lower level is8

not as discounted as our current building is, because9

the current building is distributed such as this, and10

I'm going to walk you through the distribution of11

this.12

In our proposal for 2.66 FAR, this is how13

the square footage is to be distributed.  The lower14

floor, as you can see, is largely basement/cellar in15

combination.  The lower level has windows, the only16

windows to the units facing street level at grade with17

people looking in the front of it.  In the rear, they18

are largely looking at an alley with windows at about19

tire level and the whole proximity between is what it20

is.21

So, unfortunately, we have this component22

of the building.  For economic opportunities, it's a23

very challenged lower level.  Again, we're not able to24

redistribute it like this.  This is the second floor25
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of the building, which of course does count as FAR,1

and this is how we're planning to add the additional2

FAR on top of it.  So it gives you some sense of how3

we're redistributing it.4

Just to give you some sense of it, that5

the total area in the blue here, which I consider6

really marketable space, is about 22,900 versus what7

I consider marketable space is about 25,500, because8

I have to point out that I think this is the class of9

marketable space given the site.  I'm merging the two10

ideas between gross square footage and FAR and11

marketable space.12

I'm helping you understand the difficulty13

of using this industrially built and designed building14

with this diagram.  That's the purpose of this.  So15

you can see this whole lower level is something we16

just have to work with as a condition of the building,17

and this is how we're actually distributing our FAR.18

So that is what I wanted to point out with this.19

MR. COLLINS:  If I can just go through20

just to summarize on that.21

MR. DOMINIQUE KOSTELAC:  Yes.22

MR. COLLINS:  The diagram on the left then23

has -- the lowest level is enough below grade so it's24

not counted in FAR and with the use of areaways, you25
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can create, even though it's below grade, create a1

kind of a privacy situation where there are people not2

looking directly into your windows.3

And, similarly, the next level above would4

be slightly above the street level, so people would5

not be able to look directly into your windows as6

well.  Is that -- when you say those are quality7

spaces, is that -- and by the same time, you will be8

able to get light into them if you set the building9

back from the front and the back and create areaways10

there as well?11

MR. DOMINIQUE KOSTELAC:  That's correct.12

MR. COLLINS:  Okay.  And then the diagram13

on the right, which is more typical of your situation,14

the building faces right on the street, the sidewalk15

at street level, at street grade, at pedestrian grade16

level where you would not be able to have that17

privacy.18

MR. DOMINIQUE KOSTELAC:  No.  These are19

usually the most problematic units in that the best20

light and air you have is facing the public, a21

passerby.  Most of the time the windows are drawn and22

things of that nature, your shades are down, because23

there is no separation between public space and24

yourself.  That's the problem of this building.  It25
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was built again for more retail and commercial and1

industrial uses, where that was an amenity and now it2

is not as a residential use.  So it's a struggle.3

So going on, you know, again some of the4

exceptional situations and conditions affecting the5

practical difficulties is that we cannot do anything6

other.  The building is settling into this unstable7

fill that I spoke of before in a creek bed.  It is a8

unique condition to this particular project, but that9

has to be addressed both in terms of the fact that we10

had -- let me just put some of these up.  I'll put11

that photoboard up with the -- it will be No. 3 and 4.12

This is for the other parties or whatever.13

Okay.  Again, I wanted to use these to14

give you some sense of the -- as we were trying to use15

this building for residential use and there was not a16

viable commercial alternative for the building, I17

wanted to give you some sense that we had to correct.18

Again, as I said, the facade issues here and some of19

the issues that we had to deal with economically was20

not only the unstable fill in the former creek bed,21

but also some of the petrochemical issues.22

Some of these give you a sense of that,23

these handouts here.  If you look at the first several24

pages, you can see how the adjacent lot, if you flip25
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through those, this was, in fact, directly abutting1

our property.  Some of the removal of some tanks, the2

types of --3

MR. COLLINS:  Would you go a little slower4

and describe what you are seeing in those photos?5

MR. DOMINIQUE KOSTELAC:  I'm actually6

going to hold them up individually, just to give you7

some sense of this.  This goes to again some of the8

unique situations and practical difficulties of this9

particular site.  So you can see on this particular10

picture this is just the beginning of an excavation in11

search of underground tanks.  You can see on this next12

picture --13

MR. COLLINS:  What's that big -- in that14

first picture, what's that big building in the15

background?16

MR. DOMINIQUE KOSTELAC:  Oh, across the17

street you can see the scale of the Lofts Building,18

that's again a 56 foot building that's directly19

opposite our project and continues to the north of our20

project.  It gives you some sense of the scale in the21

neighborhood.22

The second photo again shows the removal23

of some of the first tanks.  This is some --24

MR. COLLINS:  From where?25
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MR. DOMINIQUE KOSTELAC:  From the -- I'm1

going to point this out on the site map.  Well, that2

would be -- if you could put up the site map on one of3

those?  I think it's No. 2.4

CHAIRPERSON GRIFFIS:  This is on the5

adjacent lot?6

MR. DOMINIQUE KOSTELAC:  Yes, the adjacent7

lot.8

CHAIRPERSON GRIFFIS:  Okay.  9

MR. DOMINIQUE KOSTELAC:  I just wanted to10

give you some sense of it.11

CHAIRPERSON GRIFFIS:  Mr. Kostelac, I12

think we can comprehend this pretty quickly.13

MR. DOMINIQUE KOSTELAC:  Okay.  14

CHAIRPERSON GRIFFIS:  Without going15

through all the photographs.  What's the situation?16

The situation is that there were tanks on the adjacent17

lot?18

MR. DOMINIQUE KOSTELAC:  Correct.19

CHAIRPERSON GRIFFIS:  They were removed.20

That's not your work that's going on.  Is that21

correct?22

MR. DOMINIQUE KOSTELAC:  We caused it to23

happen by way of, you know --24

CHAIRPERSON GRIFFIS:  You're doing this25
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work?1

MR. DOMINIQUE KOSTELAC:  No.2

CHAIRPERSON GRIFFIS:  It's not your site?3

MR. DOMINIQUE KOSTELAC:  No, I --4

CHAIRPERSON GRIFFIS:  Okay.  So the5

adjacent site is --6

MR. DOMINIQUE KOSTELAC:  We had to have --7

CHAIRPERSON GRIFFIS:  -- having tanks8

removed?9

MR. DOMINIQUE KOSTELAC:  Correct.10

CHAIRPERSON GRIFFIS:  Why does that impact11

your site?12

MR. DOMINIQUE KOSTELAC:  Because the13

gasoline from those tanks floated under our project14

and caused us the additional difficulties in our site15

in terms of making this lower level effective in16

putting in those foundations.  It added to our17

construction burden and the need to cleanup this site18

to get residential use.19

CHAIRPERSON GRIFFIS:  The cleanup of what20

site?  Your site?21

MR. DOMINIQUE KOSTELAC:  Our site.22

CHAIRPERSON GRIFFIS:  So you had23

additional costs in going below grade to --24

MR. DOMINIQUE KOSTELAC:  That's correct.25
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CHAIRPERSON GRIFFIS:  -- secure your1

building and to cleanup your site?2

MR. DOMINIQUE KOSTELAC:  That's right.3

That's right.  And that the first floor being slated4

for residential required this cleanup to take place5

and this was the source of it, so that we -- you know,6

this was just going to the economics of our particular7

site and the difficulties there.8

CHAIRPERSON GRIFFIS:  So what was the cost9

of that?10

MR. DOMINIQUE KOSTELAC:  It was in the11

several million dollar range to deal with this stuff12

and to work in those conditions to remove the soil and13

deal with the soil, to have the right consultants and14

all.15

CHAIRPERSON GRIFFIS:  So several million16

dollars.  I'm sure we will have details of that, as17

you have said.18

MR. DOMINIQUE KOSTELAC:  Yes.19

CHAIRPERSON GRIFFIS:  That's costs that20

you directly incurred?21

MR. DOMINIQUE KOSTELAC:  Yes.22

CHAIRPERSON GRIFFIS:  You paid for all23

that remediation?24

MR. DOMINIQUE KOSTELAC:  Yes.25
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CHAIRPERSON GRIFFIS:  And the additional1

foundation supports?2

CHAIRPERSON GRIFFIS:  Yes.  Okay.  3

MR. COLLINS:  If we could just maybe4

quickly just flip through these?  We looked at the5

first picture.6

MR. DOMINIQUE KOSTELAC:  Yes.7

MR. COLLINS:  Which is the green tractor8

there with the tall building in the background.  The9

second is the green tractor taking out some tanks.10

The third is what appears to be two tanks, two tanks11

still partially submerged or underground and there's12

a man holding what appears to be a hose over what is13

he --14

MR. DOMINIQUE KOSTELAC:  He's cutting open15

the tanks with a hydraulic tool to see what's inside.16

MR. COLLINS:  I see.  Okay.  And then the17

next picture is what?  An open --18

CHAIRPERSON GRIFFIS:  I'm sorry.  I mean,19

I'm getting in my ear and notes across to me.  The20

Board is clear on this.21

MR. DOMINIQUE KOSTELAC:  Okay.  22

MR. COLLINS:  I just wanted to make sure23

that this is understood that what we have photos of is24

raw product, gasoline.25
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MR. DOMINIQUE KOSTELAC:  Right, right.1

CHAIRPERSON GRIFFIS:  Yes.  No, I don't2

think anyone disputes that.3

MR. COLLINS:  Okay.  4

CHAIRPERSON GRIFFIS:  I think we know what5

we're looking at.  I just want to make sure.6

MR. COLLINS:  I want to make it clear.7

CHAIRPERSON GRIFFIS:  Okay.  8

MR. COLLINS:  The only reason I raised9

this, I'm sorry for interrupting, is that we were told10

at the Office of Planning we did not make a11

substantial -- we did not substantiate this aspect of12

our case and we're responding to those issues, that13

issue.  So we want to make sure it's clear to the14

Board.  If the Board is willing to state that they do15

understand that the site is impacted by petroleum16

that's seep leaching from this site to the neighbor to17

the north under our building causing us this problem18

that we have here.  We have pictures of the19

excavation.20

CHAIRPERSON GRIFFIS:  Right.  The second21

part of the Office of Planning's comment is that it22

became overly burdensome.  I don't know that -- I23

mean, I think the substantiation of the situation is24

there.  We can get to the other aspect as it relates25
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to the variances.1

MR. DOMINIQUE KOSTELAC:  I did also want2

to point out just there's a second group here that3

shows the fill and the ash, if that's -- you know,4

again it was the fill that we had to deal with that5

was underneath our foundation.  It shows there's a6

second state or a set that shows the fill that was7

required again.8

MR. COLLINS:  And there's also photos of9

the work.  They have the section photos, the photos of10

the work inside the building and how cramped that is.11

You can see some of that work is done by hand and12

there's actually a petroleum leaching into the13

building.  This is the second set of photos.  This is14

the inside of the subject property.  And then a pipe15

that was lowered into a well that came out with 916

inches of raw product in the ground.17

CHAIRPERSON GRIFFIS:  Okay.  18

MR. DOMINIQUE KOSTELAC:  So going back to19

the strict application of the Zoning Regulations will20

result in a practical difficulty.  Some of the21

allowable responses to the code would be to demolish22

the building, use along the current C of O, conversion23

of the existing building to residential use and the24

partial demolition to reduce lot occupancy.25
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Some of the practical difficulties with1

implementing the allowable strategies.  The demolition2

would obliterate, of course, the huge investments that3

were already made in the attempt to matter-of-right4

develop this building.  We have stabilized the5

foundations and have -- and are able to bear structure6

on them now.  We would also, in the demolition7

schedule, have to demolish the facade in a straight8

demolition to pursue the -- which is again, I say9

would have been landmarked or is conceived to be10

landmarked in a matter-of-right expansion.11

So also, the use of the C of O using along12

the current C of O, again, as I have pointed out, was13

not economically feasible.  Again, in the site plan14

you can see, I just want to use this here to15

demonstrate, this is 18th Street here.  This is where16

all the commercial strips are.  There is a walkway17

into this street, the Champlain Street here.  There is18

really a very tight and congested street here, so19

again, as I said, using it for retail and office use,20

it's not a preferred location.  It's always been said21

to be a secondary street.  And with all of the22

residential now almost completely along this street,23

the traffic is always in conflict in the coming and24

going of that.25
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And so as a result of this confluence of1

factors being the secondary street in the2

neighborhood, it really was not a very sought after3

site for anybody and especially the configuration of4

the building being what it was.5

MR. COLLINS:  And you did offer that6

building for lease in the commercial marketplace?7

MR. DOMINIQUE KOSTELAC:  Well, absolutely.8

MR. COLLINS:  And this was after the sua9

sponte?10

MR. DOMINIQUE KOSTELAC:  After the sua11

sponte, we engaged Cassidy and Pinkard and had no12

results from that.13

MR. COLLINS:  How long was that?14

MR. DOMINIQUE KOSTELAC:  Probably between15

six months and a year.  There was just no response.16

MR. COLLINS:  And there was a time when17

you offered it for use for free?18

MR. DOMINIQUE KOSTELAC:  Absolutely.  We19

always took some of the businesses that were possibly20

relocating, as I say, Ms. Pixie's, there's a flower21

shop up there, that's slated to be moved and they had22

no interest and gave us some of the insight that we23

would never really find any tenants for this location24

at any price, certainly not embracing the costs25
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required to rehab this building for that use.1

MR. COLLINS:  And that Cassidy and2

Pinkard, that was the retail and the office uses, that3

they were seeking that as well?4

MR. DOMINIQUE KOSTELAC:  That's correct.5

MR. COLLINS:  Okay.  And what about6

conversation of the existing building, the two story7

building to residential?8

MR. DOMINIQUE KOSTELAC:  Well, it is built9

as an industrial building.  Again, it has no windows.10

The type of the windows that we have here again,11

that's where all of your bedrooms would be for co-12

compliance.  The rear of the building is also in the13

same situation.  Most of the lower level is really14

looking out at the tire level of cars.15

Again, trying to find a circulation16

pattern within the building that works and 120 feet17

deep was very challenging where we would be left with18

dividing it up into enough units, cost effective19

units, made it very difficult to make a core that20

actually worked where most of your windows were going21

to be bedroom windows.  So you really had an interior22

that was largely, even on the second floor, feeling23

like you were in a basement, because the main spaces24

of the house would not be accessible to light and air.25
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CHAIRPERSON GRIFFIS:  But I don't1

understand that.  You've said that several times now.2

MR. DOMINIQUE KOSTELAC:  Yes.3

CHAIRPERSON GRIFFIS:  You have units on4

the first floor and the second floor.5

MR. DOMINIQUE KOSTELAC:  Those are not the6

type of units, though we have gone and done our best7

to make those units work.  Those are not the type of8

units that would sell for enough return to offset the9

costs of that.  We already have the burden of the10

cleanup and the foundations.  What I was trying to --11

we are clearly going to use that as residential space,12

but we cannot make enough on the conversion of those.13

CHAIRPERSON GRIFFIS:  Okay.  But that has14

nothing to do with window line and whether you have15

linear footage to provide windows for bedrooms and16

living areas.17

MR. DOMINIQUE KOSTELAC:  I was describing18

the placement of the windows in this perimeter as it19

gives you some sense of how the interior spaces would20

be laid out.  That a unit that has only windows for21

the bedrooms and the interior kitchens and things like22

that were not top quality spaces in this market,23

nobody designs and builds new structures like that, we24

would be competing against that and all of that would25
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be in an effort to offset our already set costs.  It's1

not possible, that's what I was trying to say.2

So we're -- all of the opportunity of the3

site exists on the upper structure where --4

CHAIRPERSON GRIFFIS:  I see.5

MR. DOMINIQUE KOSTELAC:  And so we have a6

nonconforming building.  We are -- that is -- we have7

to be before the Board once again to get that extra8

space.9

CHAIRPERSON GRIFFIS:  Understood.10

MR. DOMINIQUE KOSTELAC:  To get those11

units to work.12

CHAIRPERSON GRIFFIS:  Next question, Mr.13

Collins.14

MR. COLLINS:  Really the bottom line is15

that it would not make economic sense for you to the16

necessary investment to turn this building into a two17

story residential building, because you wouldn't get18

the return on your investment?19

MR. DOMINIQUE KOSTELAC:  Absolutely.20

MR. COLLINS:  Based on the market for21

these units in the lower levels.22

MR. DOMINIQUE KOSTELAC:  No, absolutely,23

that's exactly right.  Just, you know, some quick24

sense, I mean, I think the performer for Adams Row to25
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the south and the Lofts were something at around1

selling at $400 a square feet.  I believe currently in2

our current configuration, if we are supposed to3

design and develop the two story building beneath it4

right now, our investment would be already at5

something like $350 a saleable square foot.6

There's just no way you could continue7

with this project forward and actually receive8

something, some benefit of that.  So it is imperative9

that this -- the upward structure would be added to10

the project to offset already some of those costs.11

MR. COLLINS:  As well as the accepted12

situation --13

MR. DOMINIQUE KOSTELAC:  Well, absolutely.14

MR. COLLINS:  -- of the building itself.15

MR. DOMINIQUE KOSTELAC:  It's a16

confluence.  As we said, it's a confluence of issues17

on this particular site.  We talked -- I can walk you18

through the irregular floor plans and trying to use19

this and the core that was set, trying to set.  If you20

would like me to, I could walk you through the core to21

give you a sense of how the floor layouts --22

MR. COLLINS:  Well, why don't we go to the23

fourth idea, the fourth option, theoretical option?24

You've gone through the three theoretical options for25
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demolition removal of the entire building would be a1

practical difficulty.  You have said that use existing2

building in accordance with existing retail and3

office, both would be a practical difficulty.  You4

have shown the conversion of existing building, two5

story building to a two story residential building6

would be a practical difficulty to you.7

The fourth is the partial demolition8

existing building to reduce the lot occupancy to 609

percent and then construction of one more floor above10

that.  Can you describe how that would be a practical11

difficulty?12

MR. DOMINIQUE KOSTELAC:  Well, yes.  We13

still have the same issue with the facade.  And the14

importance of the facade within the community would15

again trigger a landmarking and so we would not have16

the opportunity to reconfigure in a partial demolition17

scheme the appropriate setbacks associated with the18

facade.  It would also produce -- a partial demolition19

would also produce the same kinds of units to some20

extent which were semi-below grade units.21

Our floor structure is currently a 12 foot22

floor to floor, so we're sort of stuck with that in23

terms of working around that.  But again it still24

produces a significant number of units without25
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setbacks for light and air.  Again, there is an1

additional cost associated with reshoring and2

supporting the structure during a partial demolition,3

during the attempts to use it as a matter-of-right in4

a post sua sponte environment.5

We have a significant amount of structure6

now in place that would all be wasted.  In terms of --7

the entire perimeter of the building is now -- has8

foundations pretty much in place and all of that would9

be wasted in a partial demolition.  We would also have10

what is potentially being used as a parking level.11

Again, it would not work out.12

Again, I want to point out we still have13

a lot of those granite cuts and the floor to floor14

height problems in maximizing the use of the site.15

Again, when you redesign from scratch, you wouldn't16

necessarily pick those types of floor to floor heights17

in maximizing the -- or its allocation.  We don't have18

the opportunity to submerge the building and gain some19

real cost effective use of the semi-submerged unit20

below the ground.21

Again, just a simple statement on that, it22

was besides all those other points that cost is not23

offset by the opportunity on that.24

MR. COLLINS:  In other words, it would not25
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make economic sense to engage in that alternative?1

MR. DOMINIQUE KOSTELAC:  That's correct.2

MR. COLLINS:  Because you would not be3

able to recoup your expenses in the sale of the4

property.5

MR. DOMINIQUE KOSTELAC:  That's correct.6

MR. COLLINS:  Can you talk about why this7

property, this project would have no adverse impact on8

the public good?9

MR. DOMINIQUE KOSTELAC:  Yes.  Well,10

certainly, it's not in conflict with the purposes of11

Reed-Cooke, which is to advance residential12

development.  This neighborhood was historically13

industrial.  The Reed-Cooke Overlay came as a result14

of a large confluence of residents to seek and promote15

residential development.  We are working with --16

unlike many sites in the neighborhood where they had17

a freehand with a vacant site, we are trying to take18

an industrial building, which is significant in its19

construction, and turn it into residential use.20

Additionally, as I said, we're getting rid21

of the commercial uses which Champlain Street is22

restricted and narrow and that frees up a lot of that23

commercial type of traffic like parking in the middle24

of the day and deliveries and unloading of freight and25
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merchandise and furniture that now just leaves the way1

for residential use with parking accessed from the2

rear.3

MR. COLLINS:  Just let me interrupt for a4

second.5

MR. DOMINIQUE KOSTELAC:  Yes.6

MR. COLLINS:  Are you now addressing the7

requirements for the special exception for the height8

from 40 feet to 50 feet?9

MR. DOMINIQUE KOSTELAC:  I would like to.10

MR. COLLINS:  Is that what you are doing11

right now?  Before you get to that --12

MR. DOMINIQUE KOSTELAC:  Okay.  13

MR. COLLINS:  -- would you?  And one more14

thing I forgot to ask you, the open court.  Could you15

talk about why the strict applications of the Zoning16

Regulation would impose a practical difficulty with17

regard to the open court on the north side of the18

building having that court go below grade?19

MR. DOMINIQUE KOSTELAC:  Well, again, the20

project being as challenging as it is already21

economically, there is -- we are trying to use as much22

of that space residentially as we can.  So in the23

additional 13 feet to the north, there is an24

opportunity to take some of the residential space and25
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make use of it below grade, because it's cut off from1

the parking.  And the parking plans, I want to show2

that.3

I don't know if we have it.  Maybe the4

first lower level plan.5

MR. COLLINS:  I guess simply stated, by6

lowering the court level.7

MR. DOMINIQUE KOSTELAC:  Here is the court8

that we're talking about right here.  The property9

line is just at the edge of where our proposed court10

is.  This space here is stranded below the first -- by11

the parking at the lower level.  So we have conjoined12

it with the first floor residential use, but getting13

light and air in there is an important feature of14

that.  So in creating this court, we are bounded by15

the granite walls to the south and the rear of the16

building here and the property line.  So there, I17

think we are short a few feet on that for that lower18

section.19

MR. COLLINS:  Is there any opportunity to20

expand the width of that court at that level?21

MR. DOMINIQUE KOSTELAC:  No, there is not.22

This is an 18 inch granite wall with foundations23

below.  And again, this is the perimeter of the lot24

ownership to that.25
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MR. COLLINS:  Thank you.  Could you now1

turn to how the project meets the requirements for2

special exception relief for the height to go from 403

feet to 50 feet that are set forth in section 1403?4

MR. DOMINIQUE KOSTELAC:  Okay.  Certainly5

one of the components of that is that the special6

exception for height is that it maintains appropriate7

height and density.  It looks good for the site plan.8

No. 2 and the view to the south No. 7.  That would be9

No. 2 and I believe No. 7, the rendering.  Maybe it's10

No. 8.  I apologize for that.  I wasn't sure which one11

it was, those two renderings.  Yes, that's perfect.12

Thanks.13

Again, the context of the height and14

density within the neighborhood, I wanted to point out15

that this is again our project.  Across the street is16

a large -- the PUD that's 56 feet high.  This is to17

the south of us here.  This entire lot is a 50 foot18

building, plus penthouses.  To the north is a yet19

undeveloped vacant parcel and across the street there20

is some low lying townhouses.21

So in the context of this entire area, we22

are at or below the adjacent buildings.  We can assume23

that this would be a matter-of-right structure to 4024

plus penthouse and this is a 50 plus penthouse slated25
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for that.  So certainly in that context, we are1

clearly in there.2

Also, I would like to look at the model3

and again how we were trying to in terms of height and4

density, you can see again how we have stepped it back5

to give as much light and air to the street as we6

could.  And again, with the stair enclosures, we have7

stepped it back far less than what was allowable to8

us, but also far in excess of what we are allowed to9

do in terms of these rooftop penthouse structures,10

which could be built to the border here.11

So all of that was an effort to get some12

consideration to that.  Additionally, in the rear, we13

have stepped it back as much as we could in that14

respect as we try and distribute this.  It's very15

important that we get light and air into this area, so16

it gives us some limitations of what we have to do in17

that aspect.18

Also, again, this gives you a sense of the19

context to the south, which is you can see the context20

in height to the south and density.  Again, they had21

an opportunity to manipulate the facade and made it22

indoor and outdoor undulating facade, we're working23

with the conditions we are.  Also, we're also24

protecting the adjacent residents from traffic,25
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parking, environmental, social, aesthetic impacts.1

Clearly, our efforts to reclaim the lower2

level is parking and change the entries to that to the3

rear is a consideration towards that, the impact of4

parking needs, requirements and used for residential5

use.  Again, I will quickly point out the release of6

the retail and office use, again, freeing up kind of7

commercial traffic that takes place during the day.8

Certainly, I think we have given some9

demonstration of what our contribution to the10

environmental aspects of it and in the social and in11

the aesthetic category, we certainly are working to12

adaptively use, what has been stated for a very long13

time, a very important architectural component of the14

street fabric.15

Also, there is an issue of the non-impact16

of vehicular access.  Again, although we have had17

numerous parking credits associated with this site, we18

are clearly putting parking into this in a near19

matching amount to the units that we are placing.  The20

parking access in the alley, as you can see this being21

the alley, it's already used as a service -- not22

service, but a parking entrance for the Adams Row.  I23

think it's 68 unit condominiums.  They come up and24

they go into a ramp here at the lower level.25
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CHAIRPERSON GRIFFIS:  Okay.  We don't have1

any relief regarding the parking or the access to your2

property, right?3

MR. COLLINS:  It is part of the special4

exception for height.5

CHAIRPERSON GRIFFIS:  Oh, indeed.  How6

it's utilized, but --7

MR. DOMINIQUE KOSTELAC:  Yes.8

CHAIRPERSON GRIFFIS:  Let's get right up9

to --10

MR. DOMINIQUE KOSTELAC:  It's not11

required, but we're taking out the front access to the12

building and making it rear access.  And again, there13

is three entrances to the alley.  So it should not14

create a bottleneck.  There is one above that comes15

down like this.  There is one that comes in here like16

this and like that.  And there is one that comes like17

that.18

The noise associated with the project is19

not adverse.  Clearly, we are down zoning it from its20

C of Os, commercial, etcetera, to a residential21

structure, but I think we're going a step further, I22

think, in terms of the penthouse area, and I'll walk23

you through the floor plan of that and also this24

model.25
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The green space on this is the outdoor1

terrace at the garden level.  And actually if you want2

to put the lower level there?  The fourth floor.3

That's helpful.  This is the units at the fourth floor4

level.  Each one of these has their own individual5

access and staircase up to the top level.  So each of6

the units, if I use the model to demonstrate this --7

and I'll turn to the Champlain Street side.8

The upper floor again trying to make these9

as good of units as possible to offset some of our10

existing costs.11

CHAIRPERSON GRIFFIS:  We're talking12

directly about noise associated with the operation?13

How it wouldn't impact the adjacent?  Is that right,14

Mr. Collins?15

MR. DOMINIQUE KOSTELAC:  Yes.16

MR. COLLINS:  Yes, that's one of the17

requirements, right.18

CHAIRPERSON GRIFFIS:  Okay.19

MR. DOMINIQUE KOSTELAC:  For Reed-Cooke.20

CHAIRPERSON GRIFFIS:  Go ahead.21

MR. DOMINIQUE KOSTELAC:  And I'm just22

trying to show how we use these functional elements23

which are the staircase elements.  Each has one, two,24

three, four, five, six, units below, each with their25
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staircase getting up here.  We have used those1

protrusions into the penthouse level and encircled2

what is anticipated to be the air conditioning units.3

Both the noise and the sight lines of that we're using4

this screening device or these stairwells to do that5

in consideration for people who have units at a high6

level that might look down at this building.7

I think that's a unique contribution from8

this project.  The building will not adversely affect9

the neighbors.  We are clearly working to be in step10

with the Reed-Cooke development of residential space.11

We're in height and in context with the neighbors and12

the BZA and the Zoning Commission's previous awards.13

Again, I don't need to point that out again, but we14

have gone through the adjacent properties and some of15

the awards that were granted to them.16

The project is terraced back, which we17

have pointed again about that before.  In all of the18

elevated spaces, we're also trying to do something19

with green roofs and green spaces.  Again, this is20

sort of a community and in a broader sense urban21

amenity to reclaim the outdoor space as much as22

possible and create gardens and outdoor space that23

soften the thermal impact of the area, both in terms24

of the upper level that's slated to be a green roof25
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and these lower levels, which are, you know, not to be1

hard surfaces that just wash roof product into the2

streets.3

CHAIRPERSON GRIFFIS:  Okay.  4

MR. DOMINIQUE KOSTELAC:  Clearly, we are--5

again, the parking and the non-adverse entry issues,6

the abandonment of commercial uses, and also the7

streetscape is enhanced by the preservation of the8

historic architecture.  And I think those would be the9

-- oh, I wanted to look at the -- just these are some10

of the cross sections.  If you could show that?  Yes.11

Okay.12

These are some of the cross sections, just13

a comparative.  This is in the model.  I'll just show14

you here.  This would be the maximum cross section.15

This drawing here.16

MR. COLLINS:  Which was taken at what17

point, the entry?18

MR. DOMINIQUE KOSTELAC:  I would say it's19

somewhere around the entry.  Any of this condition20

right here is somewhere where the cross section would21

be taken and you could see how, because of the22

elevator shaft coming up here and based on internal23

needs of where to locate that near the lobby,24

etcetera, and also not in conflict with the lower25
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parking ramp, we have this maximum cross section here.1

On the other sections of the building2

through here, through the center, you can see what the3

cross section would be here.  Again, stepping the4

upper floors back creating a carve out at the5

penthouse level like this and then, of course, the6

existing building is where it is as it steps back.7

This is a comparison, I think, of the8

midsection cross section with what could be done as a9

matter-of-right on this site.  Something like that,10

it's just a schematic relationship there.  So I think11

we've done a pretty good service in terms of taking12

the historic building into grading it with some13

necessary additional space up top and yet still giving14

great consideration to the adjacent neighboring15

properties and street life.16

MR. COLLINS:  The dotted lines on those17

diagrams are what?18

MR. DOMINIQUE KOSTELAC:  Here?  Oh, yes,19

this is the adjacent cross section of what was20

approved by the BZA on the Adams Row project.  I think21

it's as close as we can do that.22

CHAIRPERSON GRIFFIS:  Do we have this23

diagram in the record?24

MR. COLLINS:  Excuse me?  No.  These are25
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more.  We will --1

CHAIRPERSON GRIFFIS:  Okay.  2

MR. DOMINIQUE KOSTELAC:  We can certainly3

add that.4

CHAIRPERSON GRIFFIS:  Let's summarize and5

move off this, because I'm not sure everyone is6

getting your points on this.  The top one is?7

MR. DOMINIQUE KOSTELAC:  This is a -- our8

building is so irregular that we produced several9

cross sections here as a comparison.  This is the10

cross section, this darkened area here.  This is11

Champlain Street.  This is the alley more or less.12

This is the cross section of where if you were to13

slice this building like a cheese through here --14

CHAIRPERSON GRIFFIS:  But that's your15

project as proposed?16

MR. DOMINIQUE KOSTELAC:  Yes, as proposed.17

CHAIRPERSON GRIFFIS:  And the one below it18

is?19

MR. DOMINIQUE KOSTELAC:  And this is20

another cross section of our proposed project more to21

the midsection of the thing, because it's such an22

irregular building, we want to be --23

CHAIRPERSON GRIFFIS:  And the one next?24

MR. DOMINIQUE KOSTELAC:  This is the25
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midsection cross section if it was compared against a1

matter-of-right cross section.2

CHAIRPERSON GRIFFIS:  This is --3

MR. DOMINIQUE KOSTELAC:  With the --4

CHAIRPERSON GRIFFIS:  Okay.  5

MR. DOMINIQUE KOSTELAC:  Sort of just6

giving you some sense of that.7

CHAIRPERSON GRIFFIS:  Good.  What else?8

MR. COLLINS:  What else?  9

MR. DOMINIQUE KOSTELAC:  We wanted to show10

some shadow studies.  I don't think -- 11

MR. COLLINS:  We have not yet.  You have12

the shadow studies right there.13

MR. DOMINIQUE KOSTELAC:  Yes.  We should14

be handing these out now, I think.  There we go.  And15

the purpose of these shadow studies is to address the16

issues raised by those in opposition concerning the17

impacts on their property.18

CHAIRPERSON GRIFFIS:  Absolutely.19

MR. DOMINIQUE KOSTELAC:  The shadow study20

exhibit also has some of the other images that we have21

discussed that you asked whether they were in the22

record.23

CHAIRPERSON GRIFFIS:  Good.24

MR. DOMINIQUE KOSTELAC:  And we're25
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submitting all of these.1

CHAIRPERSON GRIFFIS:  Pardon me for2

seeming impatient.  I'm not impatient.  I'm trying to3

get you directly to address what you are showing us,4

because I think these are critical diagrams, but to be5

honest, your narrative doesn't show us where we need6

to go on these.  And I think they are critical.  So7

let's move into the shadow studies.  First, let's8

start off with identifying the site.9

MR. COLLINS:  Okay.  10

CHAIRPERSON GRIFFIS:  That's all right.11

I'll help him up here when we get closer.12

MR. DOMINIQUE KOSTELAC:  This is the13

matter-of-right shadow diagram for what just a14

theoretical project would cast in terms of shadows.15

This is our project developed theoretically as a16

matter-of-right development with roof structures and17

a 40 foot height.  And this green marking here is what18

-- the shadow that would be cast by ours.  We just put19

additionally for demonstration purposes in at this20

vacant lot and then we wanted to give some clarity to21

it.22

This is a 40 foot matter-of-right just23

schematic idea of what -- there would be a building24

there at some point.  We felt it improper to show just25
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shadows on a vacant lot.1

CHAIRPERSON GRIFFIS:  I'm sorry.  December2

21st is what we're looking at and you said it's a3

theoretical.  What is theoretical about this?4

MR. DOMINIQUE KOSTELAC:  Well --5

CHAIRPERSON GRIFFIS:  Aside from the6

adjacent building at 40 feet?7

MR. DOMINIQUE KOSTELAC:  This is a diagram8

on December 21st.  The shadow lines of December 21st of9

what our project would look like if it was10

theoretically developed as a matter-of-right project.11

CHAIRPERSON GRIFFIS:  So what would be12

different than what we're actually looking at in this13

application?14

MR. DOMINIQUE KOSTELAC:  Well, we're going15

to look at --16

CHAIRPERSON GRIFFIS:  Would it be a17

matter-of-right height?18

MR. COLLINS:  Yes.19

CHAIRPERSON GRIFFIS:  Okay.  20

MR. DOMINIQUE KOSTELAC:  Our building is21

a 50 foot building.22

CHAIRPERSON GRIFFIS:  So this is the23

impact of 40 foot high?24

MR. COLLINS:  With an 18 foot 6 penthouse.25
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MR. DOMINIQUE KOSTELAC:  Yes.1

CHAIRPERSON GRIFFIS:  With an 18.62

penthouse?3

MR. COLLINS:  Yes.4

MR. DOMINIQUE KOSTELAC:  That's correct.5

CHAIRPERSON GRIFFIS:  And the same shape6

of the penthouse as you have currently now?7

MR. COLLINS:  No.8

MR. DOMINIQUE KOSTELAC:  No.9

CHAIRPERSON GRIFFIS:  Okay.  10

MR. DOMINIQUE KOSTELAC:  Again, we had to11

just say we don't believe that it could ever be12

developed as a matter-of-right structure.  But if one13

could, if it wasn't a significant piece of14

architecture on the site, we just took an idea of here15

is what a matter-of-right building would look like16

with an 18.5 foot roof structure and these are the17

shadow lines they would produce.18

CHAIRPERSON GRIFFIS:  Okay.  19

MR. DOMINIQUE KOSTELAC:  All right.  Next20

to it is a vacant lot, but for the purposes of showing21

shadow lines --22

CHAIRPERSON GRIFFIS:  I got that.23

MR. DOMINIQUE KOSTELAC:  Okay.  24

CHAIRPERSON GRIFFIS:  We got a 40 foot25
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building.1

MR. DOMINIQUE KOSTELAC:  Okay.  So we had2

to include something there just theoretically.3

CHAIRPERSON GRIFFIS:  Good.4

MR. DOMINIQUE KOSTELAC:  These are at5

9:00.  This is at 10:30 in the morning.  This is at,6

I think, 3:30 in the afternoon.7

CHAIRPERSON GRIFFIS:  Sure.8

MR. DOMINIQUE KOSTELAC:  And this is at9

5:00 at night.  At the most acute angle of the year10

where the shadows would be at their maximum, this11

green demonstrates where the shadows of our building12

are as opposed to other buildings.  So that's the13

purpose of this diagram here.  I'll go into any14

details if there's -- if I'm not being clear and I15

apologize for that.16

This is our proposed development and the17

actual shadow lines that occur.  Here is our project.18

Here, this is 29 and 30 Champlain Street.  Because of19

the terrace sitting and setting back and the facade at20

street level, these are some of the -- the green lines21

represent at 9:00 in the morning on the most acute day22

of the year where those shadows would be.23

This is at 10:30 in the morning.  You can24

see that the only street shadows that were25
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contributing at 10:30 in the morning on the most1

extreme day would be here.  At 3:30 they would be2

here.  And, of course, at 5:00 almost near darkness it3

would be here.  When generally the city is at -- I4

would like to show you then what they are like at, you5

know, mid summer for both the matter-of-right6

development and compared again against our proposed7

project.8

Again, this is the matter-of-right9

development of this particular site here and the10

shadows in the summer.  Again, at 3:30.  This is 9:0011

in the morning, at 3:30 -- 9:00 in the morning, excuse12

me, 10:30, at 3:30 and 5:00.  These are the shadow13

lines that are cast by our project if it was14

theoretically developed.  This is the same day.15

Again, for our particular proposal today, the shadow16

lines are here shown at 9:00, at 10:30, at 3:30 and at17

5:30.  And you can see there is very little time, just18

a small window of time that there is actually any19

shadows at all at this point.20

Of course, in the spectrum of the year,21

Lisa, if you could put up the two comparisons of our22

proposed structure, if you could just show that up23

there?  In reality, these are the shadow lines in the24

maximum condition from our proposal that we have25
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before us today and in the minimum time.  The year1

exists somewhere between these points.2

I would also like to have you also note,3

it's not shown on these, but Champlain Street if you4

take this one here at 10:30 in the morning, these5

shadow lines barely in the worst day of the year6

actually reach these upper townhouses here.  That7

there is a series of trees in front of these that are8

already there.  There is a good photo on the top of9

some of the handouts we gave you, the color handouts10

that shows you the number of trees that are already11

there.12

CHAIRPERSON GRIFFIS:  Excellent.  So your13

comment originally and earlier on in this proceeding14

was that Champlain was a tree lined street.15

MR. DOMINIQUE KOSTELAC:  Yes, it is.16

CHAIRPERSON GRIFFIS:  And you're saying17

that the impact of trees on that actually additionally18

impact shadows, but you're not showing them in these19

diagrams.20

MR. DOMINIQUE KOSTELAC:  No.  This is21

actually --22

CHAIRPERSON GRIFFIS:  And what are the23

properties across the public alley in the rear of your24

building?25
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MR. DOMINIQUE KOSTELAC:  Again, for space1

reasons, we really didn't show very much of that.  I2

could put up a --3

CHAIRPERSON GRIFFIS:  No, please, what are4

they?  What's there?5

MR. DOMINIQUE KOSTELAC:  There is some --6

I think, I would like to look at the map.7

MR. COLLINS:  If you look close at the --8

MR. DOMINIQUE KOSTELAC:  I want to be9

specific about this.10

MR. COLLINS:  -- colored based atlas map11

that we submitted, which was a zoning map, you can see12

the footprints of some of those buildings directly13

behind the apartment house.14

MR. DOMINIQUE KOSTELAC:  Well, let's look15

at the flyer over here.16

CHAIRPERSON GRIFFIS:  Okay.  So then going17

directly back then, well, there is an apartment house.18

MR. DOMINIQUE KOSTELAC:  Yes.19

CHAIRPERSON GRIFFIS:  It looks like they20

are showing some accessory structures, whether they21

are still there or not.22

MR. DOMINIQUE KOSTELAC:  This is a large23

apartment house.  These are some --24

CHAIRPERSON GRIFFIS:  Okay.  That's clear.25
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MR. DOMINIQUE KOSTELAC:  -- low houses.1

CHAIRPERSON GRIFFIS:  I think we2

understand perfectly.3

MR. DOMINIQUE KOSTELAC:  Okay.  So that's4

that.5

CHAIRPERSON GRIFFIS:  Good.6

MR. COLLINS:  Use your microphone.7

MR. DOMINIQUE KOSTELAC:  With the way8

we've distributed the space on our side with this9

proposal, I think we have done quite well in terms of10

mitigating any potential shadow lines on the site as11

compared to a matter-of-right.12

MR. COLLINS:  Yes, the matter of right13

building that you show here is a 40 foot tall14

building?15

MR. DOMINIQUE KOSTELAC:  That is correct.16

MR. COLLINS:  On our site?  On your site17

with an 18 foot 6 penthouse?18

MR. DOMINIQUE KOSTELAC:  Yes, that's not19

on these two boards.  I can put that up, yes.20

MR. COLLINS:  The total height there would21

be 58.5 feet, if I'm doing the math correct?22

MR. DOMINIQUE KOSTELAC:  That's correct.23

MR. COLLINS:  And your proposal is a 5024

foot building.  Is that correct?25
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MR. DOMINIQUE KOSTELAC:  That's correct.1

MR. COLLINS:  With a 10 foot penthouse?2

MR. DOMINIQUE KOSTELAC:  Correct.3

MR. COLLINS:  And the total height there4

would be 60 feet?5

MR. DOMINIQUE KOSTELAC:  That's correct.6

MR. COLLINS:  The penthouse on your plan7

is significantly further set back and smaller than a8

penthouse would be permitted to be?9

MR. DOMINIQUE KOSTELAC:  Absolutely.10

MR. COLLINS:  On a matter-of-right11

project?12

MR. DOMINIQUE KOSTELAC:  That's correct.13

MR. COLLINS:  All right.14

MR. DOMINIQUE KOSTELAC:  And it does serve15

the extra purpose of shielding the air conditioning16

units as well.17

MR. COLLINS:  So that really then the net18

effect of these shadow studies is that the matter-of-19

right scenario is not measurably or significantly20

different than would be the shadow studies for your21

project?22

MR. DOMINIQUE KOSTELAC:  That's clearly23

the case and also in addition to our attention to24

placement as well, it really truly mitigates that --25
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this if I could show it here?1

CHAIRPERSON GRIFFIS:  Okay.  Other2

questions, Mr. Collins?3

MR. COLLINS:  Yes, I do.  If I could just4

ask, do you -- you are familiar with the prehearing5

statement that we submitted with this application,6

correct?7

MR. DOMINIQUE KOSTELAC:  Yes.8

MR. COLLINS:  And would you adopt this as9

your testimony?10

MR. DOMINIQUE KOSTELAC:  Yes.11

MR. COLLINS:  Okay.  Thank you.  And so in12

summary, it's your testimony that the application13

meets the requirements for variance relief and that14

the property is affected by exceptional situation or15

condition?16

MR. DOMINIQUE KOSTELAC:  Yes.17

MR. COLLINS:  Including the existing18

building, the inability to use the existing building19

in its current configuration for matter-of-right use20

based upon the change in circumstances in the21

neighborhood, the nature of the building itself and22

the petrochemical contamination below grade?23

MR. DOMINIQUE KOSTELAC:  That's correct.24

MR. COLLINS:  And that the strict25
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application of regulation would impose a practical1

difficulty in that you cannot feasibly or practically2

even use the building in its current configuration for3

the current use, permitted nonconforming use, because4

there is no market for it?5

MR. DOMINIQUE KOSTELAC:  That's correct.6

MR. COLLINS:  You cannot demolish the7

building because of the -- not only the tremendous8

infrastructure that's in the building that has been an9

expenditure for that infrastructure, but also the fact10

that it has been threatened with landmark status if11

the demo application was filed?12

MR. DOMINIQUE KOSTELAC:  That's correct.13

MR. COLLINS:  And that further you cannot14

use the existing two story building for residential15

use, because the investment necessary to turn that16

building into a two story residential building would17

far out weigh what the return would be on the cost per18

square foot basis?19

MR. DOMINIQUE KOSTELAC:  That is correct.20

MR. COLLINS:  And you have done that21

analysis?22

MR. DOMINIQUE KOSTELAC:  Yes, I have.23

MR. COLLINS:  Okay.  And then finally, the24

matter-of-right use would theoretically, fourth, would25
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allow you to remove 30 percent of the footprint of the1

building to get to a 60 percent lot occupancy with an2

additional floor on the building.  You testified that3

that would not be a project that would be financially4

feasible to undertake, because of the tremendous costs5

to get that building to where it would be relative to6

the sale price that you could gain for the project?7

MR. DOMINIQUE KOSTELAC:  That's absolutely8

correct.9

MR. COLLINS:  Okay.  And that in terms of10

the court on the north side that you could not expand11

the width of that court?12

MR. DOMINIQUE KOSTELAC:  That's absolutely13

correct.14

MR. COLLINS:  And then finally, with15

regard to the increase from 40 feet to 50 feet under16

section 1403, you are testifying that the project17

meets the requirement under section 1403 and that,18

number one, substantially advances the purposes of the19

Reed-Cooke Overlay, you testified as to that?20

MR. DOMINIQUE KOSTELAC:  Yes.21

MR. COLLINS:  That in terms of vehicular22

access, the project is from the rear and does not23

impact on pedestrians?24

MR. DOMINIQUE KOSTELAC:  Yes.25
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MR. COLLINS:  Minimize objectional1

conditions.2

MR. DOMINIQUE KOSTELAC:  Yes.3

MR. COLLINS:  That there is adequate off-4

street parking in the building, that there would be no5

noise that would be unusual or outside of the normal6

kind of noise that you would hear in a residential7

building, in fact, maybe much less, because the way8

you shielded the cooling machinery by the surrounding9

stairwells in the building?10

MR. DOMINIQUE KOSTELAC:  Yes.11

MR. COLLINS:  That there will be no12

outdoor storage on the project, all the trash is13

stored indoors?14

MR. DOMINIQUE KOSTELAC:  That's correct.15

MR. COLLINS:  And that the use will not16

adversely affect the neighbors or be detrimental to17

the health, safety, convenience or general welfare.18

In fact, it is you are cleaning up an environmentally19

contaminated site by turning this into residential and20

helping to mitigate the contamination that is flowing21

from the property to the north?22

MR. DOMINIQUE KOSTELAC:  That's correct.23

MR. COLLINS:  And do you have any closing24

comments?25
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CHAIRPERSON GRIFFIS:  Oh, we can save1

closing, Mr. Collins.  We've got a lot more to go2

through.3

MR. COLLINS:  Okay.  I mean to conclude.4

CHAIRPERSON GRIFFIS:  But just for right5

now you mean?6

MR. DOMINIQUE KOSTELAC:  Yes.7

MR. COLLINS:  To conclude his testimony.8

CHAIRPERSON GRIFFIS:  Okay.  9

MR. DOMINIQUE KOSTELAC:  All right.10

That's it.11

MR. COLLINS:  All right.  Thank you.12

MR. DOMINIQUE KOSTELAC:  Thank you.13

CHAIRPERSON GRIFFIS:  Thank you all very14

much.  And there's a lot in here and I'm sorry I was15

moving you along, but it is substantial and I16

appreciate you adopting the entire testimony.17

We're going to take, the Board is going to18

take 10 minutes right now.  We're going to come back19

for Board questions and the cross examination.  I'll20

just acknowledge everyone that is here for our21

afternoon session, we're clearly in the midst of a22

morning case.  I will assess after our quick break and23

cross where we leave this off, but I do not anticipate24

calling the afternoon before 2:30.  So you can adjust25
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accordingly.  We'll be back in 10 minutes.1

(Whereupon, at 1:25 p.m. a recess until2

1:38 p.m.)3

CHAIRPERSON GRIFFIS:  Very well.  Are we4

ready to resume?  Excellent.  In which case, I'm going5

to go straight to cross examination.  Do you want6

Board questions first?  Fabulous.  We'll take Board7

questions and we'll wait for the party in opposition8

to get organized for their cross.  Ms. Miller, first9

question?10

VICE CHAIR MILLER:  Okay.  It's clear you11

designed this project around the existing building.12

And throughout your presentation you made references13

to it as, let's see, significant architecture and14

historical and very important architectural component15

of the streetscape.  And I understand that it hasn't16

been landmarked and I'm just wondering what you can17

offer for is this your opinion or are there others who18

have identified this building as being significant?19

MR. DOMINIQUE KOSTELAC:  I've had the20

opportunity to, of course, preside over the21

development and concept of this building for the last22

four years.  I came to this building with a great23

interest in history and that's why I came, you know,24

in to be involved with this building.  So I was in25
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concert with people who already had felt it was1

significant at the time.2

I would say that some of the people who3

have mentioned it to me lately over the years, I can4

just think of since four years is a long time to5

recall, I certainly know that Alan Roth and member of6

the ANC were very, very focused on the idea of doing7

any touching, adjustments to the facade, etcetera or,8

you know, there would be an effort to landmark the9

building.10

So in the second front, certainly Ron11

Allan whose whole life has been steeped in the12

preservation of architectural antiquities and whose13

tenure in that building and in that block long predate14

mine, certainly would have done that.  There is a15

whole host of others that I can't think of off the top16

of my head that's been part of the chorus of the17

neighborhood, you know, for as long as I can remember.18

VICE CHAIR MILLER:  Just one other19

question.  With respect to the cleanup that's been20

done, I'm not clear, did you say that you're going to21

be presenting costs or not or you're just describing22

to us in general?23

MR. DOMINIQUE KOSTELAC:  Today I was just24

describing in general, because I think the photos were25
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self-evident.  I felt that -- I don't know if anybody1

has worked with these kinds of projects before, but I2

certainly can.  I've cited those things.  I can3

present costs as well.  Yes.4

VICE CHAIR MILLER:  Okay.  I think the5

photos to me were self-evident with respect to maybe6

what goes to the exceptional condition of the7

property.  But then I understand your argument to be,8

I believe, that why you need to get the zoning relief9

is partially because of these great costs that you10

need to recoup by getting the zoning relief.  So11

that's why I wanted to see if you were going to be12

submitting the costs.13

MR. DOMINIQUE KOSTELAC:  It was certainly14

a component of this, just one aspect of it, so I15

didn't really -- I certainly can.16

VICE CHAIR MILLER:  Okay.  And I also17

noticed that in one of the BZA applications that were18

attached to your application they did submit those19

kind of costs.  It was 16931, I guess.  I don't have20

any other questions right now.21

CHAIRPERSON GRIFFIS:  Any others, quick22

clarification?  Mr. Collins, can I ask you, attached23

to the photographs --24

MR. COLLINS:  Yes.25
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CHAIRPERSON GRIFFIS:  -- of the elements1

that Ms. Miller is going to is a deposition.  What are2

we supposed to be gleaning from the deposition3

attached?4

MR. DOMINIQUE KOSTELAC:  I'll speak to5

that.  I just added that to the package.  That was the6

foreman of our construction site just describing his7

issues in handling and working around those8

petrochemicals.9

CHAIRPERSON GRIFFIS:  Okay.10

MR. DOMINIQUE KOSTELAC:  So it was just in11

the context of that.  It's certainly an abundance of12

information, but it was somebody who was directly13

there and his testimony.14

MR. COLLINS:  This was again to further15

respond to the Office of Planning's report.16

CHAIRPERSON GRIFFIS:  Right.17

MR. COLLINS:  In that.18

CHAIRPERSON GRIFFIS:  Okay.19

MR. COLLINS:  But in terms of -- can I go20

back to the other question about cleanup costs?  Mr.21

Kostelac did mention in terms of generalities, not22

generalities, but orders of magnitude, what the23

cleanup costs were going to be.24

Are you looking for dollar figures or are25
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you looking for what specifically has to take place1

and would you like that submitted or how would you2

like us to handle that?3

VICE CHAIR MILLER:  Well, I was looking as4

an example to that BZA Order 16931 where they5

referenced dollar figures, and that is what personally6

I had in mind because, as I understand it, those7

dollar figures is, in part, what drives the return you8

need to get from the extra height or the extra FAR.9

MR. COLLINS:  Okay.10

MR. DOMINIQUE KOSTELAC:  Yes, I could11

certainly submit that if that's what you're asking12

for, yes.13

VICE CHAIR MILLER:  Thank you.14

COMMISSIONER JEFFRIES:  Excuse me.  I'm15

just curious.  Before you purchased this site, you16

clearly were aware of potential environmental hazards,17

correct?  Was that reflected in the price you paid?18

MR. DOMINIQUE KOSTELAC:  It was not19

discounted.  I mean, the price was at market when I20

purchased it.  Yes, there was known petrochemical21

contaminants on the site.  All the paper I had was22

clear that it was a migration from an off-site23

project.24

At the time that I purchased, it was not25
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contemplated that we would be excavating or, you know,1

forced to look to the subsurface level for any2

additional effort on the site.  It was a different3

world back in 2000 in terms of this particular4

project, so it was not anything other than a market5

rate sale.6

COMMISSIONER JEFFRIES:  Okay.  And then7

also in terms of that purchase and sale agreement,8

there were no contingencies tied to entitlements or9

approving zoning or any of that?  You just bought it10

free and clear?11

MR. DOMINIQUE KOSTELAC:  No, I bought it12

for the use of my craft business at the time.13

COMMISSIONER JEFFRIES:  All right.  But14

then it --15

MR. DOMINIQUE KOSTELAC:  Right.  The16

neighborhood changed.  The nature of the craft17

business changed.  The craft market changed.  It18

forced me to look at other uses for the building and19

other applications of this particular project.20

COMMISSIONER JEFFRIES:  Okay.  Thank you.21

CHAIRPERSON GRIFFIS:  Good.  Page 16 of22

your testimony indicates that since the acquisition,23

the total investment for foundation stabilization and24

petrochemical remediation amounts to $6 and $825
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million.  What Ms. Miller is asking then, we're going1

to get more specific numbers from you?2

MR. DOMINIQUE KOSTELAC:  If you're looking3

at more than -- I used those numbers, but if what she4

is asking for is a tabulation of that, I would be5

happy to do that.6

CHAIRPERSON GRIFFIS:  Well, what did you7

think?  I won't say that.  What is $6 and $8 million?8

Is that additive or is that --9

MR. COLLINS:  No.10

MR. DOMINIQUE KOSTELAC:  It was meant to11

just be between 6 to 8.12

MR. COLLINS:  Between 6 and 8.13

MR. DOMINIQUE KOSTELAC:  Between $6 to $814

million.  There may be a typo there.15

CHAIRPERSON GRIFFIS:  Just going to ask.16

MR. DOMINIQUE KOSTELAC:  I'm not looking17

at it.18

CHAIRPERSON GRIFFIS:  You know it's in19

there.  Okay.  So 6 and 8.  But when she asked you to20

give more numbers, you are going to what?  Are we21

getting more specific or are we getting a breakdown?22

Ms. Miller, does that address your23

requirements?24

VICE CHAIR MILLER:  I think we could have25
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a little bit more specific breakdown, but I don't1

think we need every single itty bitty cost.2

MR. COLLINS:  Right.3

VICE CHAIR MILLER:  But, you know, just to4

substantiate what this represents.5

MR. COLLINS:  Okay.  We can do that.6

CHAIRPERSON GRIFFIS:  Excellent.  Okay.7

Anything else?  Any other questions from the Board?8

COMMISSIONER JEFFRIES:  Yes.  Vice Chair,9

I am just trying to make certain I'm clear.  So you're10

just interested -- you were just interested in cost or11

are you interested in them walking us through the12

overall economic feasibility by just looking at a 4013

foot matter-of-right development?  What were you14

looking for?  I just want to be clear.15

VICE CHAIR MILLER:  Okay.  This seems to16

be a main point that goes to the economic feasibility17

issue and because it's such a main point, it just18

seems like we ought to have a little bit more detail19

as to substantiate these costs.  The only thing I have20

to compare it with right now is the order that was21

attached to their application, which was BZA22

Application No. 16931 where they were -- where the23

Board was able to make a finding as to --24

CHAIRPERSON GRIFFIS:  Okay.25
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VICE CHAIR MILLER:  -- you know, how much1

it costs and so, I mean --2

CHAIRPERSON GRIFFIS:  Can I interject a3

bit?4

VICE CHAIR MILLER:  Yes, sure.5

CHAIRPERSON GRIFFIS:  Okay.  Let me take6

it over, because I think I understand what this is and7

I think in order for my understanding of the Board8

right now, in order for them to be persuaded on this9

economic argument that you have reiterated numerous10

times, there is going to be -- there is a need for a11

more substantial narrative or pro forma information,12

costs that was put to the project and how that13

reflects what the project is to be.14

So put it into context so that we can15

understand it not being accountants or economists or16

any of that nature.  I want to move directly away from17

Ms. Miller's comment about the only comparative18

figures we have is a previous order, because I don't19

think the Board will look to facts established in the20

other order independently for our own comparison.21

So if you want to utilize those, factor22

those in in what you submit, but at this point what23

we're looking at is your costs and then your24

projection of sales and how this is either25
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economically feasible or not or how it all fits in.1

Make sense?2

VICE CHAIR MILLER:  Yes.  I would concur3

with that exactly.4

CHAIRPERSON GRIFFIS:  Okay.5

VICE CHAIR MILLER:  Yes.6

CHAIRPERSON GRIFFIS:  There it is then.7

Anything else?  Good.  Is the party in opposition8

ready for cross examination?  Any cross?  No cross.9

Excellent.  In which case let me ask the party and the10

persons present to give testimony, I know, how long do11

you need for your case presentation?  Are you prepared12

to go forward now?13

MR. COLLINS:  What about support, persons14

in support?15

CHAIRPERSON GRIFFIS:  I'm going to take16

everybody, but I figure the big chunk of times -- I17

mean, do we have people in support, witnesses in18

support?19

MR. COLLINS:  Yes.20

CHAIRPERSON GRIFFIS:  All right.  Let's do21

that first.  We're going to take the persons and I'm22

going to bump Office of Planning off the chronology.23

What I'm going to try and do is expedite everyone that24

is here presently today, so that you don't -- may not25
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have a requirement of coming back.  You are certainly1

welcome to, but let's get through everybody first and2

I appreciate Mr. Collins' comments.3

Let's fill the panel right now with4

persons in support of the application.  Then we're5

going to go to persons in opposition to the6

application and then we'll go to the party in7

opposition for a presentation of their case.8

Now, noting that each of you are going to9

be up for cross examination by both the applicant and10

the party in opposition, for those again for the11

afternoon case, I think that is about as far as we12

will get with this case today for our morning session13

and then we'll set this for Government reports and14

additional information.  We'll take a short break for15

lunch and then we'll call our afternoon session.16

So I will update you shortly as we get17

through all this, but let's, while I talk, have a18

seat.  All those persons in support, if you wouldn't19

mind coming forward.20

MR. MICHAEL KOSTELAC:  Mr. Chairman, if I21

may address the Board.22

CHAIRPERSON GRIFFIS:  Yes.  You just need23

to sit down and have a microphone on, state your name24

and address for the --25
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MR. MICHAEL KOSTELAC:  Yes.  My name is1

Michael.2

COURT REPORTER:  Turn on the microphone,3

please.4

MR. MICHAEL KOSTELAC:  My name is Michael5

Kostelac and my first request just is I have had some6

folks leave today's meeting because they weren't able7

to attend the full duration.  And so I was going to8

ask if I could perhaps read their statements they had9

prepared to give in person in lieu of them being here.10

CHAIRPERSON GRIFFIS:  Do they have -- do11

you have written statements from them?12

MR. MICHAEL KOSTELAC:  I have their13

handwritten speech that they would like to have made14

had they been here.15

CHAIRPERSON GRIFFIS:  Okay.16

MR. MICHAEL KOSTELAC:  But on account of17

the duration --18

CHAIRPERSON GRIFFIS:  We're keeping the19

record open for the ANC.  I think for all those people20

that couldn't stay, we'll keep the record open for21

them to submit in writing just to save some time.22

MR. MICHAEL KOSTELAC:  Certainly.23

CHAIRPERSON GRIFFIS:  And the impact is24

the same.25
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MR. MICHAEL KOSTELAC:  It was a thought.1

Thank you, sir.2

CHAIRPERSON GRIFFIS:  Yes, appreciate it.3

Okay.  Maybe.  I doubt it though.  Very well.  Why4

don't we start?  Yes?5

MR. SCHONBERGER:  I'm Jeffrey Schonberger.6

I reside at 5341 28th Street, N.W.  I was here last7

week.8

CHAIRPERSON GRIFFIS:  Indeed.9

MR. SCHONBERGER:  And I just wanted to10

thank the Board for their time and consideration of my11

appeal last week.12

I am here to testify in support of the13

project as proposed by Goose Creek.  By matter of14

quick introduction, I am the managing member of Goose15

Creek LLC which owns a one-fifth undivided interest in16

the property directly north of the proposed project.17

Actually, we're involved in litigation right now with18

an entity owned by John Holmes as to some title issues19

with regard to that parcel.20

I am also a property owner with -- I own21

a nearby property which you may know as the old22

Kilimanjaro Nightclub Building, which we just recently23

completed the re-adaptive or the adaptive reuse of24

that building and it's very similar in structure to25
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the project that Goose Creek has, I'm sorry, King's1

Creek has.  And also, I am active in the Adams Morgan2

community.  I am actually the treasurer of the Adams3

Morgan Business Improvement District, so I spend a lot4

of time there as well.5

I first wanted to speak to the difficulty6

in this adaptive reuse project.  I am very familiar7

with the property.  In fact, I almost bought the8

property before Mr. Kostelac purchased the property9

several years ago.  And then, as early as about 1810

months ago, myself and my partner approached Mr.11

Kostelac to do a joint venture on the property and we12

sort of became also very familiar with some of the13

problems that are associated with that property.14

In fact, I don't know if Mr. Kostelac will15

recall, our interest was primarily contingent upon the16

actual demolition of the property, because we believed17

the property was so difficult to reuse as a18

residential property because of the depth and the19

configuration of what was there.20

The property is about 110 feet deep and21

generally, by our rule of thumb, we would not feel22

comfortable bringing to market a residential product23

that was more than 30 feet in depth.  In other words,24

we don't want the bays to go too far, especially given25
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the narrowness of this property, because we didn't1

think that they were necessarily going to be2

marketable at a price that would make economic sense.3

So, unfortunately, we could never reach a4

financial arrangement that made sense with Mr.5

Kostelac and the bank that was involved at the time,6

but I can tell you this is one hellish project that he7

has undertaken.8

In fact, the project that we recently9

competed at Florida Avenue and U Street was a very10

similarly constructed project, and we actually11

investigated going up another floor to put a12

residential component above it.  It's actually zoned13

C-2-A.  And when we had our structural engineers,14

Tadjer Cohen Edelson, investigate the prospect of15

doing so, we thought it just wasn't worth it and it16

was by right.17

We could have gone up another -- actually,18

it would have been a half story, but these buildings--19

and they say they don't build them like they used to20

and this is actually a good reason why they don't,21

because a lot of these footings are substandard.  The22

concrete and the rebar is not what they employ today23

and it's a really difficult structure to go up an24

additional story.25
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Now, what would have made sense for us is1

to have gone up two and three stories and, in fact,2

people in the community including Jim Graham actually3

encouraged us to do so, but we weren't sure.  You4

know, it was sort of a slippery slope and we weren't5

sure how the project was going to go.  But looking at6

it in hindsight, we really should have done it.  It7

would have been a much better project for the8

community and for everybody involved.9

So I speak to -- certainly, I can10

understand exactly why King's Creek wants to go up11

more than one story or go up two stories, as opposed12

to one, because basically almost the cost entailed and13

the difficulty entailed in going up one is almost the14

same as going up two.  And I can't speak to the exact15

soil conditions that they have there, but generally16

speaking that's true.17

Also, I wanted to, you know, voice my18

support to the design that they have come up with.  I19

think it's an enduring design.  I think if this20

project is just one story above the current structure,21

it will be something that will probably be mediocre22

and sort of washed out with the rest of the23

streetscape.24

In fact, if you're familiar with that25
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street, the Adams Row project, which I think Mr.1

Holmes has been involved in, is a beautiful project2

and this project is of the same scale.  And then the3

project that PN Hoffman did, which I guess is directly4

across the street, is sort of bookend.  This sort of--5

this project is sort of bookend between those two6

projects.7

So when you walk down this pedestrian8

passageway, you see this building and the height that9

has been proposed by King's Creek really kind of fits10

in perfectly in that bookend.  In fact, I think if it11

was three stories it would be -- it would seem sort of12

squattish and out of place in this context.13

Plus, I think, speaking from a public14

safety point of view, it's kind of a creepy walkway15

when you walk down there, especially at night, and it16

has been actually -- I think it has been the focal17

point of some violence.  I think, generally, someone18

was put in a coma over there.  The fact that you have19

windows out on the street and light out in the street20

in this area, it kind of gives people a feeling of21

safety when they walk through that pedestrian22

passageway.23

CHAIRPERSON GRIFFIS:  Good.24

MR. SCHONBERGER:  And --25
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CHAIRPERSON GRIFFIS:  I would have you1

conclude.2

MR. SCHONBERGER:  Oh, and just real quick,3

the fact that there is an increase in density for this4

site I think is very helpful in promoting the5

businesses along 18th Street and where our property is6

located, because what we're finding is that there are7

a lot more neighborhood amenity type businesses that8

want to relocate as these developments come online.9

And, you know, we're certainly of the mind10

set that we would like to see that area transformed11

from a place where college kids get drunk to a place12

where the people that actually live in the13

neighborhood have services that they would use on a14

daily basis.15

CHAIRPERSON GRIFFIS:  Okay.16

MR. SCHONBERGER:  Thank you very much.17

CHAIRPERSON GRIFFIS:  We won't take an18

official position on that use but, otherwise, any19

questions from the Board?  Thank you very much.  I20

didn't set out all the parameters of what we're about21

to do, so I'm going to ask that people stay where they22

are because you will need to be cross examined.  If we23

need to get people closer to a microphone, we'll move24

people around.25
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Also, persons giving testimony in support1

or in opposition are afforded three minutes.  I am not2

turning the clock on because it makes a horrible noise3

when that buzzer goes off, but I'm keeping check.  So4

I will interrupt you as you get close.  I'm a little5

bit flexible with it, but let's be mindful, a quick6

three minutes.  Let's continue down.  Name and7

address.8

MR. MICHAEL KOSTELAC:  Good afternoon,9

Members of the Committee and to you, Chairman Griffis.10

My name is Michael Thomas Kostelac.  I am a former Air11

Force officer, pilot and now currently general manager12

for my brother's construction operations.13

It is my honor to speak to you this14

afternoon on his behalf and champion his cause before15

you today.  Creating great places to live was not just16

something my brother was trained to do.  He was born17

with it.  The 19th century farm where we grew up has18

changed hands many times since we have left it and19

some of the buildings were torn down and trees20

removed.21

The one building which still proudly is22

spoken about and used by families since we left is the23

first house Dom has ever built.  He was 10 or 1124

years-old when he designed and built this house out of25
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discarded wood and tree bark.  It's a two story log1

cabin complete with basic, excuse me, with basement,2

attic and a working stone fireplace.  It still remains3

today as a testament to the enjoyment his creations4

bring to the people's lives that live there.5

The redesign of 2329 Champlain, which you6

previously have approved, will also be a proud legacy7

far superior to the minor variances required for its8

completion.  The good will it will preserve will long9

endure the ill will being used by those who, with10

self-serving interests, seek to justify its11

nonexistence.12

If one reads any of the many letters13

submitted in strong support of this project, you can14

hear the public's voice of encouragement for the great15

financial sacrifice Dom has withstood to nobly cleanup16

someone else's petrochemical mess.  You can hear the17

public's voice of confidence in his architectural,18

engineering and artistic capabilities.  You can hear19

the public's voice in these letters, speak the reasons20

why people have always called Washington a great place21

to live.22

Since we are gathered here today to23

collectively serve the good of the public, let me24

close by saying we should listen to those who want to25
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keep and preserve what is a treasure and not to those1

who say we can't.  Thank you for your time and support2

of this project.3

CHAIRPERSON GRIFFIS:  Excellent.  Thank4

you very much, Mr. Kostelac.  I appreciate that.  Any5

quick questions from the Board?  Very well.  Let's6

continue on.  Yes, sir?7

MR. ALLAN:  My name is Ron Allan.8

CHAIRPERSON GRIFFIS:  Can you turn your9

mike on?10

MR. ALLAN:  Sorry.  My name is Ron Allan.11

CHAIRPERSON GRIFFIS:  Mr. Allan, good12

afternoon.13

MR. ALLAN:  I am the previous tenant of14

the building, The Brass Knob, and I put a lot of time15

into the neighborhood as well as the building.  When16

I first moved into the building, I made a little bit17

of a commitment to myself to do whatever I could to18

prevent the possibility of it being torn down.19

Obviously, the neighborhood had been20

vacant for a long time, a lot of derelict buildings21

that were very much under-utilized, but this was such22

a beautiful building that we went to extreme measures23

to be able to change the zoning so we could actually24

be or I think I created some of these problems by25
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doing that.1

But the point really is that during the2

time that I was there, there was a point at which3

Dominique came to purchase the building and with that,4

he was committing to doing everything that he could to5

save the facade of the building, which is really my6

primary focus.  The whole building itself is worthy of7

being preserved because the granite stone structure is8

really very unique.  Over the years, many of my9

customers, most of my customers, would come and marvel10

about, you know, the architectural integrity of the11

building.12

I guess the one thing I would like to13

emphasize clearly is, although landmark status is a14

way to preserve historically the building and the15

neighborhood, the concept of adaptive reuse really is16

another way and I really subscribe to that.  I think17

that it's a very significant accomplishment to be able18

to take an existing building, especially such a19

difficult structure, and incorporate all of the20

elements that are necessary to make it a viable21

residential building.22

I think Dominique has done a fabulous job23

at creating a building that does that and offers a lot24

more in the way of creative reuse and a conscience25
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towards, you know, the effect that it would have on1

the existing neighborhood.  So in a way, I think, the2

first preference would be to reuse this building, not3

necessarily make it a historic landmark building.  On4

the other hand, at the threat of having the building5

demolished, I would do everything I could to work6

towards, you know, the goal of getting it landmarked7

so that it wouldn't be torn down.8

Dominique has been true to his commitment9

from the very beginning and I watched him go through10

the extreme measures to do exactly what he is11

proposing to do now and I am obviously giving as much12

support as I possibly can to see that that happens.13

CHAIRPERSON GRIFFIS:  Excellent.  Thank14

you very much, Mr. Allan.  We will take note that you15

have submitted a written statement and also are in16

great support of the adaptive reuse of this existing17

structure.  Thank you.  Yes?18

MS. HACKETT:  My name is Colleen Hackett.19

I would like to let the Board know that I am not here20

as anyone who is financially interested in the project21

or has a financial stake or will benefit in any way,22

but I am here as a 10 time resident of the District,23

all of that time in the Adams Morgan/Mount Pleasant24

area, and I would like to just have the Board think25
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for a minute.1

We have been talking all morning about2

Dominique's efforts, but what we really have on3

Champlain Street for the past four years is an empty4

building not providing housing for anyone.  And,5

unfortunately, even though Mr. Kostelac has overcome6

a lot of odds, he has had opposition that has dragged7

this out and dragged this out and they are here today.8

I don't think that litigating this and9

making it so financially difficult for him, so that he10

gives up, is in the public interest.  I think his11

design puts a light, airy touch on top of a very12

solid, old, beautiful granite stone.13

I am not sure, listening for five hours to14

very technical testimony, if the Board weighs15

qualities that Mr. Kostelac has demonstrated in his16

dedication to this project in terms of granting him17

his exceptions, but I think that those qualities18

should be rewarded.  I think that someone who sues an19

oil company to make them cleanup their mess instead of20

just walking away and cashing out, I think that that21

serves the community.22

And I think that someone who is committed23

to preserving the original foundation of a building,24

even though it has become almost to the point that he25
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can't make a profit because he likes the design, I1

think that warrants merit.  And I think that allowing2

people to litigate something until someone -- until3

the project becomes theirs is a misrepresentation of4

what is supposed to happen in this room.5

And we're all -- you all are here to serve6

the public good, and I think to mask one's motives as7

being concerned about shadows when really you have a8

financial interest in the project is an insult to this9

Board and it's unethical.  And that's about all I have10

to say.11

CHAIRPERSON GRIFFIS:  Excellent.  Thank12

you very much, Ms. Hackett, we do appreciate it.  And13

I think you'll note that the Board often takes into14

its consideration the design and the design impacts,15

and I would focus actually on the past proceedings of16

this and I think the record reflects quite17

complimentary remarks on the past design.18

You mentioned one comment about suing an19

oil company.  Who is suing an oil company?20

MS. HACKETT:  I would defer to Mr.21

Kostelac's legal counsel.22

CHAIRPERSON GRIFFIS:  Actually, if you23

wouldn't mind just moving the microphone closer to24

you.25
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MS. HACKETT:  Perhaps I misspoke because1

I'm so nervous, but I would defer to Mr. Kostelac's2

legal counsel.  I think --3

CHAIRPERSON GRIFFIS:  Well, who did you4

mean?  Who is suing an oil company?5

MS. HACKETT:  I don't know that that's6

correct.  I just know that there is a petrochemical7

leak and that the prior owner of the adjacent property8

is responsible for that, and I just know that Mr.9

Kostelac made great efforts to make sure that --10

CHAIRPERSON GRIFFIS:  But were you talking11

about him, the applicant, in suing the oil company12

when you made the comment?13

MS. HACKETT:  No, I don't remember.14

CHAIRPERSON GRIFFIS:  Okay.15

MS. HACKETT:  What I would like you to16

know about the situation is that --17

CHAIRPERSON GRIFFIS:  Yes.18

MS. HACKETT:  -- I think a lot of19

developers, if they came across that problem, would20

have just bailed out.21

CHAIRPERSON GRIFFIS:  Sure.22

MS. HACKETT:  And I think the fact that he23

persevered and didn't walk away from the project,24

because he was committed to it, warrants -- is25
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meritous.1

CHAIRPERSON GRIFFIS:  Okay.2

MS. HACKETT:  And that was my point.3

CHAIRPERSON GRIFFIS:  Understood.  Thank4

you.  Yes?5

MR. RYAN:  My name is John Ryan.  My name6

is John Ryan, 1893 Ingleside Terrace and I have lived7

there since 1976.  I was born in Washington, D.C., as8

were my parents and my grandmother's family goes back9

to 1740 around here.10

Dear Mr. Chairman and Board Members and11

ladies and gentlemen, when I heard Dominique Kostelac12

was building a condominium, I thought I would like to13

live there.  This stems from my satisfaction with him14

as the architect for my house.  I met Dominique as15

soon as he arrived in Washington and installed him to16

install a skylight in my stairwell.  I was his first17

client.  I rehired him to push a hatch through my roof18

so I could get there without a dizzying climb on a19

ladder.20

In the late 1900s I was sitting in my21

dining room when my back deck window exploded.  This22

frightened the neighbors.  They thought a bomb had23

gone off.  They diagnosed the problem as an old house24

sinking into the land.  Time to call Dominique.  He25
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inspected and rejected the theory of sinkage.  He saw1

that a fanciful 1920s architect had built arch over2

arch from the basement up across the whole back of the3

house.  He showed me where a few bricks had fallen and4

how the whole wall would fall soon.5

Dominique and crew installed iron supports6

into the wall.  The wall stands strong and sturdy.  No7

brick in any of the arches has loosened in the past 118

years.  How do I know it's firm?  My window will9

explode again if it isn't.  Dominique significantly10

preserved the archways through which I view Rock Creek11

Park.12

I enjoy seeing what Dominique is doing13

with the 2329 Champlain Street condominiums.  I see he14

is preserving the old look as he did with my arches.15

I am certain the rooms will be as pleasant to live in16

as mine.  He will create what is known in this town as17

a good address.18

I almost moved to an apartment in 2003.19

My tours of living spaces in the area were20

underwhelming, but I know Dominique's condos will21

embrace its dwellers in quiet, elegant style.  It will22

have class.  It might make a few home magazines.  It23

will be one of the prides of Adams Morgan, as are the24

superb apartments that grace Columbia Road.25
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But don't take my word for it.  I invite1

the BZA Commission for a tour of my home and I will2

even show you the park through the basement arches3

that Dominique preserved.  Thank you very much.4

CHAIRPERSON GRIFFIS:  We can make it for5

lunch if you're available.  Excellent.  Thank you very6

much, Mr. Ryan.  We do appreciate it and I do take7

note that you have submitted a written statement into8

the record.9

MR. COLLINS:  Do you want this one?10

CHAIRPERSON GRIFFIS:  I have it.11

MR. COLLINS:  Okay.12

CHAIRPERSON GRIFFIS:  Thank you.  Who13

else?  Is that all in support?  Do we have another14

chair?15

MR. VANN:  My name is Ross Vann.  I am a16

resident of the District.  I am a real estate17

professional.  I have worked with Dominique on several18

occasions and on a personal/professional level.19

I was interested to see that there were20

several other real estate professionals here in the21

room today seemingly in opposition to the project and,22

I mean, basically I am just here in support of him to23

say that, you know, he does good work and I think even24

some of the people that are here in opposition do good25
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work, but it seems surprising to me though that they1

are here in opposition to a project that is so similar2

to some of the things that, I guess, they would be3

involved in.  And so that is really all I have to say,4

and I think you guys should support him.5

CHAIRPERSON GRIFFIS:  Excellent.  Thank6

you very much, Mr. --7

MR. VANN:  Vann.8

CHAIRPERSON GRIFFIS:  -- Vann.  Excellent.9

Any questions from the Board?  Very well.  Is there10

anyone else in support, persons in support?  Is there11

any cross from the applicant?  No cross?12

MR. COLLINS:  No, sir.13

CHAIRPERSON GRIFFIS:  Excellent.  Is there14

cross from the party in opposition, cross examination15

questions?  None.  Very well.  Thank you all very16

much, appreciate all your patience in being here and17

appreciate your testimony.18

Let's move ahead then to those persons in19

opposition, if we could fill the panel again.20

Excellent.  As you're coming forward, I will just21

reiterate the fact that I'm going to ask you to state22

your name and address for the record.  I will also be23

watching the clock.  You're allowed three minutes and24

I will interrupt you as you get close.25
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Let's take persons first though.  We're1

going to take all the persons in opposition first, so2

we'll start.  Yes.3

MR. POULIN:  Do you want me to go first?4

Bob Poulin again.  Good to see you again.  No5

financial interest, no hidden agenda, no masks, just6

a couple of words.  Bookends, creepy walkway, I mean,7

and I apologize, I'm not good with names.  I don't8

remember the first person that spoke in support, but9

that's exactly I think our problem with the extra10

height and the density of the building, creepy11

walkway, bookends.12

The gentleman that spoke used those words13

in support.  I think that's the problem that has14

occurred not just on Champlain Street, but on other15

streets with this, like this.  It's a very narrow16

street.  Just because other large buildings have been17

approved in the past doesn't necessarily mean that I18

think the minimum threshold should be a building as19

big as the ones that have been built on the buildings20

before.21

Notwithstanding the shadow studies, I22

think there is more impact than just the shadow on the23

side of a building.  It is on the trees that they24

talked about.  It's on walking up and down the25
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streets.  In Dominique's own words in front of the ANC1

two weeks ago, the existing building is at or near the2

property line.3

It is "right to the street edge."  That's4

what occurs, what causes the 93 or 94 percent light5

coverage right now.  That mass combined with the6

height really does impact negatively the street.  I7

believe that.  Our building believes it.  The Reed-8

Cooke Neighborhood Association believes it.9

In terms of the economic justification,10

just real quickly, where I was confused with the11

arguments today from Dominique and his lawyers were on12

the one hand we're told that he bought the building,13

and I believe it was about $600,000, in 2002, going to14

use it for his crafts business, no intention of15

developing it.16

But by the end of 2001, the beginning of17

2002 he has a plan in front of the BZA for a 70 foot18

building, 69.6, they rounded it down to 69 feet.  So19

we're led to believe that there was no other economic20

justification for him buying the building than using21

it as a crafts business, but within 12 to 18 months22

there is an entire plan and package and supposedly, I23

would assume, studies and economic feasibility studies24

on building a 70 foot building there.  That doesn't25
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make sense to me.1

The other thing is he has talked about2

over the years the extra costs from the remediation,3

etcetera, but during those four to six years from when4

he bought the building to now, if you take a look at5

what the increase in values have been in condominium6

prices on the street in that area in D.C., you guys7

can do your own numbers, but by my calculations that's8

an increased value, market value, of between $4 and $89

million just by the rising prices of the condos and10

that more than offsets a lot of the remediation costs.11

I also believe finally -- well, I guess12

that's it.  I would say just that I think that a lot13

of those costs have been offset by the increase in14

market value of the building and I'm not sure that15

originally that he was going to go in and build a 7016

foot building without having done all of the research17

and all of the costs with it.18

CHAIRPERSON GRIFFIS:  Excellent.  Thank19

you very much, Mr. Poulin, and of course we do have in20

the record your submission previously in your party21

application.22

Just to be clear, you didn't run any sort23

of numbers on this in terms of comparison of actual24

cost or appraisal or increased value of this land.  Is25
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that correct?1

MR. POULIN:  I did not, other than just2

sitting here today.3

CHAIRPERSON GRIFFIS:  Okay.4

MR. POULIN:  And listening to the --5

CHAIRPERSON GRIFFIS:  Okay.6

MR. POULIN:  What he had said.7

CHAIRPERSON GRIFFIS:  No, I understand.8

MR. POULIN:  What Dominique had said.9

CHAIRPERSON GRIFFIS:  I just want to be10

clear --11

MR. POULIN:  Yes.12

CHAIRPERSON GRIFFIS:  -- that you're not13

presenting us some sort of --14

MR. POULIN:  No.  I just base my15

assumptions on what I know.16

CHAIRPERSON GRIFFIS:  Sure.17

MR. POULIN:  Of what my unit has that I18

bought nine years ago.19

CHAIRPERSON GRIFFIS:  Sure.20

MR. POULIN:  But, also, Dominique had said21

earlier today that his all in costs per square footage22

were about $350 a square foot.  I know that at the ANC23

meeting two weeks ago, he had said that his selling24

prices were about $500 a square foot and then in25
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excess of that, which if you take the difference with1

the square footage that's --2

CHAIRPERSON GRIFFIS:  Understood.3

MR. POULIN:  -- $4 to $5 million profit.4

CHAIRPERSON GRIFFIS:  We're going to wait5

for it to be submitted though.6

MR. POULIN:  Right.7

CHAIRPERSON GRIFFIS:  So we can actually8

look at this.9

MR. POULIN:  Yes.10

CHAIRPERSON GRIFFIS:  Rather than doing11

these calculations, which keeps us nimble in these12

afternoons in our mind, but not factual.  Excellent.13

MS. GROVES:  My name is Donna Groves and14

I live in a row house catty-cornered from the site.15

I have lived there since 1997.16

My concern is basically with the special17

exception to the height and what that does to the18

streetscape, as well as to the sunlight and views and19

just everything that it encompasses, specifically20

being that they are building the 50 foot height right21

on the property line so it's not offset.  There is a22

major section that's on the property line, as well as23

they plan to pull the building or some window wells24

over 4 feet over the existing side walk, over in their25
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project.1

So those are what brought up my concerns2

and could not get clear understanding of what they3

wanted to do with the project through all the4

different meetings and all the different community5

things that we went to.6

The other thing that I'm confused on is7

that he talks about costs, cleanup costs and things,8

but I -- my understanding as a resident on the street9

was that Amoco came in and did the environmental10

cleanup and I believe there has been settlements with11

the people's properties that were affected.12

So I would question that, what happened13

with that property, because I know that it had a14

direct effect.  So I know that there has been some15

legal matters that went on with that.16

CHAIRPERSON GRIFFIS:  Excellent.  Anything17

else?18

MS. GROVES:  No.19

CHAIRPERSON GRIFFIS:  Good.  We'll also20

take note of your submission in the record.  Any21

questions from the Board?  Let me ask you.  I'm not22

sure I followed that last part you were going onto.23

On the street you understand that there was what?24

MS. GROVES:  I live directly across the25
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street from what used to be, back in the 1950s, a gas1

station and there were underground tanks that2

apparently leaked and I believe Amoco is the company3

that had to come in.  They were the previous owner of4

that property and had to do the cleanup of that.5

CHAIRPERSON GRIFFIS:  But is that the6

property adjacent to this, the applicant's property?7

MS. GROVES:  The property adjacent to --8

yes, adjacent to their property.9

CHAIRPERSON GRIFFIS:  I see.10

MS. GROVES:  And I was told that there was11

some sort of settlement reached, but it was12

undisclosed and I don't know.13

CHAIRPERSON GRIFFIS:  For the cleanup?14

MS. GROVES:  For the people, for all the15

properties that were affected by the petroleum that16

leaked onto their properties.17

CHAIRPERSON GRIFFIS:  I see.  Okay.18

Excellent.  Thank you.  Mr. Collins doesn't bite.19

There is another chair over there.20

MR. LUMPUY:  Okay.  Again, ladies, if you21

please, good afternoon.  Gentleman, my name is Lumpuy,22

Carlos Lumpuy, 2366 Champlain Street, N.W.,23

Washington, D.C.  All of us here in this room, each of24

us in our respective positions, need to do what is25
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good for Champlain Street.1

Long-term quality of life should be the2

mantra above the dias of any local governmental board,3

including this one.  Uniformity and building height is4

a fundamental element in good long-term urban5

planning.  Our neighborhood was drastically down-zoned6

from C-2-B commercial to R-5-B residential 20 years7

ago.  I was there.  It had a 40 foot height8

restriction which had a chilling effect to any9

development.10

Subsequently, in the year 2000, the11

OrloVon Condominium at 2363 Champlain broke the ice,12

exactly 100 years after the first, the very first,13

structures were built on Champlain Street in 1900.  In14

2001 the Gramercy at 2380 rose, as did the Greenwich15

at 2357 in 2002.  All three of these condominiums have16

risen from former commercial properties and all built17

within the 40 foot height restriction and north of the18

subject property.19

A short sighted granting of any height20

increase above 40 feet would adversely affect existing21

Champlain Street properties and, more significantly,22

cause and obligate further multiple height increase23

requests from Champlain Street's vacant lots and yet24

to be undeveloped properties to the north and,25
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especially, the huge 14,000 square foot vacant lot1

immediately adjacent to the subject property and2

directly across the street from eight contiguous row3

houses, center mid-block on Champlain Street.4

Champlain is a long, narrow north/south5

street running from Columbia Road north, south past6

Euclid all the way down past Kalorama and originally7

ended at Florida Avenue until Congressman Morgan8

Elementary School was built and rebuilt now as Marie9

Reed.  The 40 foot height restriction was established10

to prevent our long, narrow street from becoming a11

condo concrete canyon.12

Personally, I don't want another small13

residential K Street on Champlain.  The row houses14

would be dwarfed by future huge structures casting a15

massive shadow limiting morning sun to our row houses16

and the rest of Champlain Street in the long run.17

Maybe one to two hours of morning sun would result18

with severe permanent and irreparable damage to our19

street, no more roses, no more flowered tree boxes.20

Mr. Dominique Kostelac of King's Creek I21

have met a couple of times over the years and spoken22

at length over the telephone.  He is educated and soft23

spoken, sincere and truly cares about his building and24

his proposed project with features I find dynamic and25
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unique.  He deserves praise for his concern to1

preserve the old stone facade.2

His concern, however, does not extend to3

the other neighboring properties to the north, their4

residents, the owners and the adverse legacy his5

massive building will leave for our Champlain Street.6

He and his attorneys argue that because the Lofts of7

Adams Morgan at 2328 at the southwest end of Champlain8

Street and Adams Row at 2301 on the southeast of9

Champlain were built higher, then the subject property10

should be allowed as well.11

Well, I'm sorry, but two wrongs don't make12

a right.  The monster building at 2328, the Lofts of13

Adams Morgan, was a PUD 15 years and three mayors in14

the making.  It was barreled through to provide15

parking for our neighborhood of Adams Morgan at large16

for parking with little regard to us Champlain Street17

residents and property owners.18

CHAIRPERSON GRIFFIS:  I'm going to ask you19

to finish up.20

MR. LUMPUY:  I'm winding it down.21

CHAIRPERSON GRIFFIS:  Good.22

MR. LUMPUY:  As for Adams Row at 2301, I23

don't know how PN Hoffman and Adams Investment got24

their height increase.  I never got a zoning notice or25
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I would have shown up as I have today.1

These two height increases were a mistake2

in consistent long-term urban planning and permitting3

of construction on Champlain Street.  Let's not do it4

again.  For the sake of Champlain Street, let's hold5

the line at 40 feet.  PN Hoffman, Adams Investment,6

King's Creek and others are passing through Champlain7

Street for a couple of years.  We who stay have to8

live with what our Government allows them to do.  As9

a citizen, I expect consistent, good, long-term urban10

planning.  As a property owner, all I ask is for a11

fair playing field.12

I could have joined King's Creek and13

Dominique and, sadly, in these days that we live in14

where the quick and easy is the predominant thought,15

many in my position would do it, but it wouldn't be16

right.17

You see, I don't mean to boast, but I have18

been told that I am the largest individual landowner19

on Champlain.  What I do know is that I own five20

parcels on both sides of the street today, 45 years21

after being brought to live there by my parents.22

Let's all hold the line at 40 feet within the law.  I23

pledge today that I will.24

And, in conclusion, if my position25
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changes, it won't be because of us property owners,1

but because of our local Government's failure to2

provide long-term, consistent urban planning.  Let us3

all here today do what is best for Champlain Street.4

Ladies, again, good afternoon and, gentlemen, thank5

you.6

CHAIRPERSON GRIFFIS:  Thank you very much.7

Questions?  Excellent.  Do we have any other8

individuals in opposition?  Mr. Collins, cross?9

MR. COLLINS:  I will start with Mr.10

Lumpuy, just the first one on my list here.  Now, your11

concern, as you state, is primarily with the heights12

of buildings along Champlain Street.  Is that right?13

MR. LUMPUY:  Exclusively height.14

MR. COLLINS:  Exclusively.  You say we15

need to hold the line at 40 feet for everyone.  Is16

that right?17

MR. LUMPUY:  Yes.18

MR. COLLINS:  And you also testified that19

you own several adjacent properties, three nearby20

townhouses, row houses?21

MR. LUMPUY:  Yes, I own 2298, 2362, 2364,22

2366 and 2351 Champlain Street.23

MR. COLLINS:  Okay.  2351, the one you24

just talked about, how long have you owned that25
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building?1

MR. LUMPUY:  My family has owned it for 302

years.  It was built in 1950.3

MR. COLLINS:  Are you in the real estate4

development business?5

MR. LUMPUY:  Not at all.  I am neither6

builder nor developer.  I am a property owner and a7

small time landlord.8

MR. COLLINS:  Are you aware whether that9

property is recently the subject of a demolition10

application?11

MR. LUMPUY:  Yes, it is.12

MR. COLLINS:  And so it will be13

demolished?14

MR. LUMPUY:  It's in the process.15

MR. COLLINS:  Of being demolished.  And16

what will happen?17

MR. LUMPUY:  Well, five years ago tomorrow18

my mother sold her one half interest to Dennis B. Lee19

who has done work on Champlain Street in these row20

houses and in the neighborhood, as well, and he has21

plans to do a matter-of-right construction at 40 feet22

in conformance with the existing zone.23

MR. COLLINS:  Do you know what the24

existing zoning is on that site?25
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MR. LUMPUY:  All of us are R-5-B now.1

MR. COLLINS:  Without the overlay?2

MR. LUMPUY:  We used to be C-2-B.3

MR. COLLINS:  Right, but you don't have4

the overlay on your property or you do?5

MR. LUMPUY:  In 1987 I went to the6

District Building, I recall, when we were noticed that7

we would be down-zoned from C-2-B commercial to R-5-B8

residential.9

MR. COLLINS:  Right.10

MR. LUMPUY:  And that is what I believe11

all of Champlain Street is unless you have Certificate12

of Occupancies for commercial use.13

MR. COLLINS:  So I'm trying to make the14

distinction between the Reed-Cooke Overlay and15

properties that are not subject to the overlay.16

MR. LUMPUY:  I am not qualified to make17

that distinction.18

MR. COLLINS:  And so it's your19

understanding that the matter-of-right height on 235120

is 40 feet?21

MR. LUMPUY:  I want you to understand that22

I am a property owner, a concerned Champlain Street23

property owner.24

CHAIRPERSON GRIFFIS:  Right, but --25
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MR. LUMPUY:  And I cannot answer that1

question.2

CHAIRPERSON GRIFFIS:  It's a pretty direct3

question.4

MR. LUMPUY:  I do know -- I do know that5

when we were down-zoned in 1987 --6

CHAIRPERSON GRIFFIS:  Right.  Let me7

interrupt you.8

MR. LUMPUY:  The Chair explained --9

CHAIRPERSON GRIFFIS:  If you can't answer10

his question, then that's fine.  Just say I can't11

answer that.  It was a direct question, direct answer.12

MR. LUMPUY:  We were told, sir, by the13

Chairman, just by yourself, when we went to the Zoning14

Commission in 1987 --15

CHAIRPERSON GRIFFIS:  No, no, he asked you16

a direct question.  Is it 40 feet or 50 feet?  What is17

your understanding?18

MR. LUMPUY:  40 feet since 1987, June.19

CHAIRPERSON GRIFFIS:  Okay.  So that's the20

answer.21

MR. COLLINS:  Okay.  Thank you.  What22

about the townhouses that you own, the three23

townhouses that you own?24

MR. LUMPUY:  I own four, 2298.25
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MR. COLLINS:  The three that are together.1

MR. LUMPUY:  Yes.2

MR. COLLINS:  The three that are together,3

do you know what the zoning is on those?  They are4

across the street?5

MR. LUMPUY:  Again, we were down-zoned6

from C-2-B, which we were from before World War II, to7

R-5-B through June of 1987.  And to date, it's my8

understanding, and I understand that you can bring out9

many of your papers here and we can all debate where10

the Reed-Cooke overlay applies but --11

CHAIRPERSON GRIFFIS:  He just needs a12

quick answer.13

MR. LUMPUY:  But it is my understanding14

that my row houses and everything else on Champlain15

Street is R-5-B today.16

CHAIRPERSON GRIFFIS:  Okay.17

MR. LUMPUY:  February 28, 2006.18

CHAIRPERSON GRIFFIS:  Okay.  Next19

question.20

MR. COLLINS:  All right.  The demolition21

permit application that is filed for 2351 gives an22

address for the demolition contractor as one of the23

three houses that you own on Champlain Street.24

MR. LUMPUY:  Yes, 2366 is my Washington25
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residence.1

MR. COLLINS:  And so you're a demolition2

contractor?3

MR. LUMPUY:  No.4

MR. COLLINS:  So why did the demolition5

contractor give your address?6

MR. LUMPUY:  No, the two owners are Dennis7

B. Lee, 1882 Columbia Road, and myself, Carlos Lumpuy,8

2366 Champlain Street.  Both of our telephone numbers9

are in the D.C. phone book and we are the owners of10

The Aerie and we are demolishing a building that has11

long reached its obsolescence.12

MR. COLLINS:  So you have no relationship13

with Capital Design Group?14

MR. LUMPUY:  I have a relationship with15

Dennis B. Lee as a co-owner in The Aerie.16

MR. COLLINS:  I see.  So you wouldn't know17

whether it would be possible to develop an apartment18

building on the three adjacent townhouse lots that you19

own?20

MR. LUMPUY:  I have not explored it and it21

is not my intent.22

MR. COLLINS:  All right.  Thank you.23

MR. LUMPUY:  May I add that --24

CHAIRPERSON GRIFFIS:  No.25
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MR. COLLINS:  Ms. Groves, you said that if1

the special exception is granted, it would cause your2

property to lose most, if not all, of its sunlight.3

Is that correct?  Is that what your testimony was?4

MS. GROVES:  I was concerned about the5

impact that it would have on the sunlight on the6

street as well as my property.7

MR. COLLINS:  The impact on the street in8

what way?9

MS. GROVES:  The shadows that it would10

cast would make it basically a tunnel, dark tunnel,11

walking down the street between the two buildings.12

MR. COLLINS:  Did you have an opportunity13

to look at the shadow studies comparing the matter-of-14

right scenario with the proposed development?15

MS. GROVES:  I have not gotten to see them16

close up.  They were just presented today.17

MR. COLLINS:  Okay.  So if the site was18

built not at 50 feet, but at 40 -- 50 feet with a 1019

foot roof structure, but at 40 feet with an 18 and a20

half foot roof structure as a matter-of-right without21

having to go to this Board, would that have a similar22

impact on the street and on your property?23

MS. GROVES:  The proposed project is 5024

feet with a 10 foot roof structure.25
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MR. COLLINS:  Right.1

MS. GROVES:  So he wants to build 60 feet.2

So if he was to build 40 feet with a 10 foot roof3

structure, the maximum would be 50 feet.4

MR. COLLINS:  Well, do you know what the5

maximum permitted height of a roof structure is?6

MS. GROVES:  I believe it's 18 feet, but7

that's for mechanical purposes or something like that.8

MR. COLLINS:  Okay.9

MS. GROVES:  I'm not a zoning --10

MR. COLLINS:  So a maximum permitted11

building could be 40 feet plus the 18 and a half feet?12

MS. GROVES:  If that's what -- if there13

were mechanical systems that required to be enclosed14

in that compartment.15

MR. COLLINS:  Okay.  The building, the16

property directly across the street from you, the17

vacant parcel I think you testified to, the -- where18

the Amoco station was?19

MS. GROVES:  Yes.20

MR. COLLINS:  If that's developed to21

matter-of-right at 40 feet with an 18 and a half foot22

penthouse, what kind of impact would that have on your23

property?24

MS. GROVES:  The same situation that25
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Dominique's property would have.1

MR. COLLINS:  Would you be opposed to the2

matter-of-right development of that property?3

CHAIRPERSON GRIFFIS:  That's a little bit4

of speculation, isn't it?5

MS. GROVES:  I am not opposed to any6

matter-of-right development of any property on the7

street.8

MR. COLLINS:  Okay.9

MS. GROVES:  But I am opposed to a special10

height variance.11

MR. COLLINS:  Okay.  Are you --12

MS. GROVES:  Or exception.13

MR. COLLINS:  Are you in the real estate14

development business now?15

MS. GROVES:  No, I am not.16

MR. COLLINS:  Have you ever been?17

MS. GROVES:  I have developed some18

residential properties for myself where I have19

renovated a townhouse and sold it.20

MR. COLLINS:  Anything else?21

MS. GROVES:  I have worked with Capital22

Design Group as a designer, but I am not a real estate23

developer.24

MR. COLLINS:  I see.25
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MS. GROVES:  I have never owned any LLC or1

membership of the --2

MR. COLLINS:  Okay.  Did you have any3

involvement with Capital Design's demolition and4

proposed development of 2351 Champlain?5

MS. GROVES:  I am actually not involved in6

that project.7

MR. COLLINS:  I see.  All right.  Thank8

you.  Let's see.  Mr. Poulin, you mentioned that the9

development would block out your light and views.10

MR. POULIN:  Yes.11

MR. COLLINS:  And how would that happen?12

MR. POULIN:  Those on the corner, the13

corner units, it's not my unit, but the corner unit of14

our building, No. 31, looks out directly onto the side15

of Dominique's building.16

My unit and others along -- I'm up on the17

third floor, looks out over the townhouses on18

Champlain Street and through where The Brass Knob19

building is now back to what is behind there.  So any20

increase on there will block.  There may not be21

shadows on our building, but it will obviously block22

light and views from there.23

MR. COLLINS:  Light and views.  Okay.24

Thank you.  You said it would create a huge,25
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monolithic structure.1

MR. POULIN:  Correct.2

MR. COLLINS:  And could you explain that?3

MR. POULIN:  As I said before, the first4

two floors of the existing building, as Dominique5

said, are right to the property line and there is not6

much you can do with that, and I understand his7

reluctance to tear the building down, which I applaud.8

I understand that there are setbacks on9

the -- I believe it's the second and third, excuse me,10

the third and fourth floors above that, but because11

there is so much, I believe it's 92.8 percent, lot12

coverage, any height that goes onto that building13

makes the building one big mass, as witnessed by the14

necessity for changing the matter-of-right lot15

coverage from 60 percent to 93 percent, that's why16

we're sitting here, and as witnessed by having to17

change the FAR by an extra 50 percent from what it is18

right now, 1.9, up to your 2.66.19

So I think by definition of the word20

monolithic, it's one big large structure and that 1021

more feet on top of the building does make a big22

difference.  The difference between 10 feet on 40 feet23

is a 25 percent difference and I think 25 percent more24

mass on a building definitely, by definition, in my25
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mind has an impact.1

MR. COLLINS:  Now, you --2

MR. POULIN:  Also, if I could finish the3

answer.4

MR. COLLINS:  Please.5

MR. POULIN:  Dominique in his testimony6

before the ANC said that "you know, what will be great7

about this is it overhangs the sidewalk.  So, you8

know, you're going to be able to walk down the street9

and you're not going to need an umbrella.  You're not10

going to get wet."  I don't necessarily view that as11

a positive.12

CHAIRPERSON GRIFFIS:  Okay.  13

MR. COLLINS:  What about a 40 foot14

development on the site with an 18 and a half foot15

penthouse, would that also block your light and views?16

MR. POULIN:  To a certain extent, yes.  It17

depends obviously on how big the penthouse structures18

are.  My meager understanding of the zoning is that a19

penthouse needs to be for -- it needs to be non-20

liveable space.21

MR. COLLINS:  Right.22

MR. POULIN:  And I think one of the23

problems is that what we saw also happen over at the24

PN Hoffman Building is that they abused that25
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privilege.  You know, what they called "penthouse"1

after the fact is liveable space.2

And when you look, when you are in my3

building and in my space and on my couch and on my4

deck and in the other people's living rooms and dining5

rooms in our building, we look out onto a building6

that we thought was going to be 50 feet or 40 feet7

high, whatever it was going to be with their penthouse8

structures.  They abused the privilege and I feel bad9

that maybe Dominique is paying the price for what --10

some abuse that has been on the street.11

But I do believe that if you're12

threatening that, well, you know, at 40 feet and 1813

feet, that's only two feet less and we're going to use14

those penthouse for liveable structures, we're going15

to use as much density on that extra 18 feet as we16

would on this 10 feet anyway, so go ahead and -- you17

know, you may as well just approve it now because it's18

going to be just as bad, well, I don't think that's19

the intent of the extra 10 to 18 feet of penthouse20

structure.21

MR. COLLINS:  Now --22

MR. POULIN:  And so, yes, I do think, you23

know, even at 40 feet, if you want to abuse the system24

and, yes, put up a huge 18 foot penthouse on the top25
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and try to block our views, sure, go ahead and do1

that.  If you can do that as a matter-of-right and you2

can get it through the zoning, then do that.3

Would I be happy about it?  No.  Would I4

prefer that a building was built as a matter-of-right5

that was sensitive to what you're putting on the6

building in terms of a penthouse?  That would be my7

preference.8

MR. COLLINS:  The PN Hoffman project, you9

said where they abused whatever, which project is10

that?11

MR. POULIN:  The one -- I don't know the12

address.13

UNIDENTIFIED SPEAKER:  The Lofts.14

MR. POULIN:  But the one with The Lofts,15

yes.16

MR. COLLINS:  The Lofts?17

MR. POULIN:  Yes.  And, you know, when you18

look at that building and I'm not a zoning expert --19

CHAIRPERSON GRIFFIS:  That's all right.20

This is cross.21

MR. POULIN:  I'm sorry.22

CHAIRPERSON GRIFFIS:  This is time for him23

to hit you hard --24

MR. POULIN:  Oh, I'm sorry.25
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CHAIRPERSON GRIFFIS:  -- with questions.1

MR. POULIN:  Oh, okay.  Sorry, apologize.2

CHAIRPERSON GRIFFIS:  You just retort back3

with answers.4

MR. POULIN:  Oh, sorry.  I didn't mean to5

get --6

CHAIRPERSON GRIFFIS:  That's all right.7

MR. POULIN:  I'm tired and haven't eaten8

and I'm sure we all are.  Sorry.9

CHAIRPERSON GRIFFIS:  We know the feeling.10

MR. POULIN:  Yes, sorry.  I apologize.11

MR. COLLINS:  Let's talk about your12

building.  You have talked about monolithic13

structures.  Let's talk about your building.  I passed14

out earlier and I think that you did get a copy of the15

based map, which shows your property in pink.16

MR. POULIN:  Um-hum.17

MR. COLLINS:  And Dominique's property in18

yellow.  And this map, and I will share this with you19

because I see you don't have it readily handy.20

MR. POULIN:  I have it here.  I know where21

it is.  I know where my building is.22

MR. COLLINS:  It shows the approximate23

outline of your building on that property on Lot 817.24

That appears to be a lot occupancy of maybe 9025
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percent.  Is that possible?1

MR. POULIN:  No idea, but could be, could2

even be more.  We're not asking for any zoning3

variance or addition.4

MR. COLLINS:  And you mentioned earlier5

that your building is four stories tall?6

MR. POULIN:  It's four, but the -- it's7

four and half if you -- the garage sort of slopes down8

in, so it's four stories plus the -- it's four stories9

plus sort of the basement level, which is the garage10

level, so I don't know whether you technically11

classify it as four or five.12

MR. COLLINS:  Okay.  Well, let's just call13

it four for discussion purposes.  So if it's a four14

story building at 90 plus percent lot occupancy,15

that's about an FAR of about 3.6.  Is that right?16

MR. POULIN:  No idea.  I don't know.17

MR. COLLINS:  Do you know the zoning of18

your property?19

MR. POULIN:  No.20

MR. COLLINS:  You don't know whether it's21

in the overlay or not?22

MR. POULIN:  No.  I own -- we're a co-op.23

I own a unit there.24

CHAIRPERSON GRIFFIS:  That's okay.  You25
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don't know.1

MR. POULIN:  I'm sorry, I don't know.2

MR. COLLINS:  Okay.  Fine.  Thank you.3

MR. POULIN:  You're welcome.  That's it?4

CHAIRPERSON GRIFFIS:  Anything else?5

MR. COLLINS:  No.  I think we got6

everybody, right?  Yes, that's it.  Thank you.7

CHAIRPERSON GRIFFIS:  Excellent.  Thank8

you very much.  Thank you both.  I do appreciate it9

and appreciate you taking the time to be down here.10

Let's move ahead then, Mr. Holmes, if11

you're ready.12

MR. HOLMES:  Oh, me.  Okay.  My name is13

John Holmes.  I am with Adams Development Group and I14

am here to speak partially in support of the project.15

I mean, the building itself requires some relief in16

order to make it more habitable.  There is not a17

question of that.18

The questions that we have or the fault19

that we find with the existing plan is the excessive20

height and the compounding of that with the additional21

FAR that is derived as a result of the additional22

three levels of construction.  We are currently with23

a permit on a property to the east of the site.24

CHAIRPERSON GRIFFIS:  Which is across an25
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alley?1

MR. HOLMES:  Across the alley.  It's shown2

in the green actually from the shadow study that they3

have of their -- I'm not sure if that's the accurate4

one or if it's the prior one.5

CHAIRPERSON GRIFFIS:  Okay.6

MR. HOLMES:  And we are currently about --7

well, about 85 percent finished with our design on the8

property to the north on the parking lot just north of9

the existing applicant's case.  In that property we10

are matter-of-right development stepped back from the11

sidewalk, in fact creating a court in the front to12

allow additional light and air onto the street,13

sending the building back at some points as far as 5014

feet on the lot.  It's a U-shaped building.15

The issue from our perspective is the16

amount of shadow and the cold that is derived from17

that shadow as a result of the additional size of the18

building, the mass of the pent itself, as well as the19

90 some percent occupancy of the existing structure.20

The building -- the applicant makes the comment in his21

submission that the building doesn't work for22

residential use as-is.  Yet, the applicant's plans23

show residential units on all levels, existing levels,24

as well.  Somehow, they were able to work that out to25
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make sense of that, those levels.1

The issue that we see in terms of2

compounding it is by adding the additional lot to the3

north, I believe it's Lot 816 or I'm not quite sure,4

and then taking that building down and rebuilding it5

added the additional height request, you know, this6

further compounds the lot occupancy scenario, one,7

and, two, obviously compounds height issues or, excuse8

me, light issues with respect to even the applicant's9

building from a perspective of now new massing up on10

the street is even higher.11

Let's see.  What else do we have for you.12

It's not that, you know, we don't -- I mean, currently13

a 1.9 FAR is where the applicant feels that he is with14

respect to the existing structure on the site.  The15

site itself is a rectangular, excuse me, a square site16

and it offers some practical difficulty, particularly17

with the depth of the building.18

I'm just not quite sure why we need to19

have an additional three levels on top of it in order20

to make the building viable as a residential building.21

In fact, BP Amoco, who has been identified by the22

District of Columbia, sent a letter by the District of23

Columbia to cleanup the sites, has always indicated24

and has met with us on several occasions, most of the25



275

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

property owners, in an effort to remediate the1

properties prior to the beginning of any additional2

remediation that occurred there by individual property3

owners.4

We built on the property to the south.5

They met with us.  We came to an agreement.  They6

remediated.  Whatever soil we removed and sent to be7

remediated they paid for and were very forthcoming in8

doing so.  They stand there now currently in their9

existing position doing the same thing, essentially10

saying, you know, we would like to get this cleaned up11

and get it off our books and they have attempted to do12

so on our site to the north at 2345.13

Mr. Kostelac chose to remediate his own14

site at his own doing and, subsequently, settled with15

BP Amoco in a confidential settlement, which even if16

I knew I could not disclose.  Particularly, I'm sure17

his attorney that is here would not want me to do18

that.19

So, you know, I am a little bit confused20

as to where all the dollar numbers come.  We have21

heard, you know, testimony about the cost of22

remediating the site.  We had a site of 20,000 plus23

feet, double the size of his that we remediated for,24

approximately, $420,000 some with the soil removal,25



276

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

which had an additional gas station on the site.1

We're still impacted by the same creek bed2

that runs underneath it.  Yet, our building was able3

to -- we were able to structurally at least engineer4

a building that is sound on the site and it's new5

construction.6

To address just briefly the variances and7

special exceptions that we received.  We referred to8

the Adams Alley project, which was an existing9

warehouse building.  Topographically, it's a two story10

building.  The topo was so steep on a 10,000 square11

foot lot that it has driving capacities on the first12

and second level.  We went to the Reed-Cooke13

Neighborhood Association which had -- with the overlay14

that was in place and initially asked for a height in15

excess of 40 feet.  I think it was 44 for the16

residential component, leaving the two existing levels17

of commercial space there.18

We subsequently in meetings with them19

reduced the building height to 31 foot 5 inches, which20

it was allowed to go to 40 feet under the existing as21

a result of the neighborhood concern for the project.22

The building itself, the existing structure, sat at,23

I believe, like 90 some percent as well.  We turned24

that structure, that lower two levels, into community-25



277

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

based nonprofit commercial space, which we're renting1

now in the 20s with a line out the door in an alley,2

mind you, a block away.3

And the rest of it was garage space for4

the residential units and the commercial space.  So5

the variances and exceptions that we asked for there6

were a similar situation with respect to, you know,7

the building occupancy of the lot and the practical8

difficulty of making residential units in a building9

that is 160 feet long and about, I believe, 80 some10

feet wide.  So we did make those residential units.11

We built residential units on top and left the lower12

level as commercial.  So those, we did not exceed or13

certainly asked for an additional level of height on14

that site.15

The other site that we're quoting here is16

the Adams Row project, which is directly south of the17

applicant's building.  That building is at 67 percent18

lot occupancy.  It has a topographic variance of about19

12 and a half feet from one side to the other.  Our20

FAR increase was a result of, one, the basement units21

on the far end being 12 and a half feet below grade22

from the other ones.23

So in order to get those up to a point24

where they could even have window wells with some25
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light, the lower part of the basement level is now1

counted as FAR, because it's substantially above the2

4 foot height requirement or the less than 4 foot3

height requirement from sidewalk to the height of the4

ceiling for a non-FAR calculation.5

In addition to that, the additional level6

we sought on that site was through an exception where7

the additional floor plate would provide 50 percent8

moderate to low income units.  We built six units on9

that top level.  Three were provided for moderate to10

low income.  So, again, the use -- the variances and11

the use exception sought there were within the12

guidelines or the exception that was allowed within13

the Reed-Cooke Overlay and was not -- you know, we're14

looking at -- we had a total of 7 percent increase in15

terms of lot occupancy.16

The lot itself when we came forward to the17

BZA here narrows from -- I think it's 108 feet at the18

top to 62 feet at the bottom.  So the structure19

itself, by providing underground parking, we had a20

problem with it in terms of trying to get a ramp in21

and covering the 60 percent lot and making the22

building whole, so the exception was to allow the rear23

of the building to extend beyond the 60 percent mark24

to accommodate the ramp that now ate up the front25
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portion of it.1

CHAIRPERSON GRIFFIS:  Okay.  What else?2

MR. HOLMES:  The other point at least with3

respect to granting the positions or the variances and4

exceptions that the applicant is asking is that the5

building -- we continue to hear that the building has6

a historic and/or significant position within the7

community.  But this is something that the applicant8

has actually chosen to do, to save the site.9

It's not something that's -- it's not a10

landmark building or a historic building where it's a11

requirement, number one.  And, secondly, you know,12

whether we keep the facade of the building or the rear13

of the building, I'm not quite sure how keeping the14

facade of the front of the building sort of lends15

itself to keeping the rest of the depth and the width16

of the building with respect to its lot occupancy.17

The site itself, the building itself,18

excuse me, was originally occupied by two tenants.19

There was a commercial tenant upstairs and The Brass20

Knob to the south of that or, excuse me, on the bottom21

side of that.  And at least at that point there didn't22

seem to be an issue with tenancy.23

We have in the past had several requests24

from the ANC down there whether or not we would use25
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some of our other projects in the site to bring back1

some community-based commercial uses to the area now2

that everything is turning residential.  We have opted3

to look at those sites with them as the projects come4

forward.  We're not in any rush certainly to just run5

and build projects down on the site, particularly with6

the market adjusting the way it has been.7

The last note to be clear on a couple of8

things, we have no intention nor have we had any9

intentions of slowing Mr. Kostelac's site down in10

terms of its development.  The lawsuit I find myself11

in now, I'm a defendant in, brought into as a result12

of Mr. Kostelac's pursuit of BP Amoco and/or the13

culprits responsible for the gasoline or environmental14

contamination.15

So if anything, we have been in mediations16

trying to get the site and the other legalese, if you17

will, mediated and handled outside of going through18

the court and lengthy process which has now been19

entangled for two to three years.  All those things20

having been said, we don't have any doubt in our mind21

that the building itself requires some form of relief.22

It's just the excessive height and the amount of FAR23

that we're looking at that we find to be in excess of24

what is customarily allowed or certainly approved25
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through the BZA process.  That's pretty much it.1

CHAIRPERSON GRIFFIS:  Excellent.  Thank2

you very much.  Questions from the Board?  Very well.3

Mr. Collins?4

MR. COLLINS:  Mr. Holmes, you talked about5

you started your testimony and you finished it with6

the issue of height.  You said excessive height.7

MR. HOLMES:  Yes.8

MR. COLLINS:  This is too high.  This is--9

your understanding is it's a 50 foot high building.10

Is that correct?11

MR. HOLMES:  Is that my understanding?12

MR. COLLINS:  Yes.  Do you know how tall13

the proposed building is going to be?14

MR. HOLMES:  He is seeking to get an15

additional level beyond the Reed-Cooke Overlay, which16

is set at 40 feet to the inside.17

MR. COLLINS:  And do you know how tall the18

building is proposed to be?19

MR. HOLMES:  My understanding it's 50 foot20

plus a pent of another 10 feet.21

MR. COLLINS:  10 feet, so that would be a22

total of say 60 feet?23

MR. HOLMES:  That's correct.24

MR. COLLINS:  Okay.  What about matter-of-25
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right?  That allows what?1

MR. HOLMES:  40 foot.2

MR. COLLINS:  40 foot with what size3

penthouse?4

MR. HOLMES:  Well, enough to accommodate5

your pent -- your mechanical equipment.6

MR. COLLINS:  And how much is allowed by7

zoning as a matter-of-right?8

MR. HOLMES:  As matter-of-right, I9

understand it is 18 feet.  I don't know that to be a10

fact.11

MR. COLLINS:  All right.  Coming back to12

the height and it's interesting when you were13

mentioning the Adams Row building that you developed14

to the south of the site.15

MR. HOLMES:  Yes.16

MR. COLLINS:  You mentioned that on17

several occasions.  You mentioned how you got some of18

the relief that you got.  You never mentioned the19

height special exception that you received.20

MR. HOLMES:  No, I did.  I said we got it21

in exchange for 50 percent of that floor plate going22

for a moderate price and low income units.23

MR. COLLINS:  So you're --24

MR. HOLMES:  At the request of the Reed-25
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Cooke Neighborhood Association and the ANC.1

MR. COLLINS:  So in building up to that2

height, 50 feet, you -- I'm confused.  You've been3

saying that the issue here is height and we need to4

stick to Reed-Cooke 40 feet.  Yet, you built a5

building immediately to the south at 50 feet.6

MR. HOLMES:  Correct.  ANC and the Reed-7

Cooke Neighborhood Association asked that we would --8

if we would do that and provide moderate price and low9

income units as a result of that, as per the Reed-10

Cooke Overlay exception.11

MR. COLLINS:  Okay.  So are you saying12

they made you do it?13

MR. HOLMES:  No, they asked us to do that.14

We worked with them for a long time and so we agreed15

to do that.16

MR. COLLINS:  Okay.  You talk about the17

potential for adverse impacts on your site to the18

north if Mr. Kostelac builds his project as he has19

designed it at 50 feet with a 10 foot penthouse.  Is20

that right?21

MR. HOLMES:  Yes.22

MR. COLLINS:  Okay.  Did you ever think of23

the adverse impacts on Mr. Kostelac's property when24

you built your's to the south at 50 feet?25
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MR. HOLMES:  At the time we went in, Mr.1

Kostelac had a 69 foot building approved.  No, I2

didn't think that my 50 foot building would impact his3

69 foot building.4

MR. COLLINS:  Wasn't that, in fact,5

reversed by the --6

MR. HOLMES:  Subsequent to his approval,7

yes.8

MR. COLLINS:  All right.9

MR. HOLMES:  And to our approval.10

MR. COLLINS:  And to your approval.  In11

the site to the north, you mentioned that you own that12

property?13

MR. HOLMES:  Correct.14

MR. COLLINS:  Under what -- what is the15

entity that you own it under?16

MR. HOLMES:  WWYPL LLC.17

MR. COLLINS:  Is that the only entity, the18

sole, do you own 100 percent of the property under19

that or does that entity own 100 percent of the20

property?21

MR. HOLMES:  Yes.22

MR. COLLINS:  There's no one else who has23

any ownership interests in that property?24

MR. HOLMES:  Not as determined yet, no.25
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MR. COLLINS:  What does that mean?1

MR. HOLMES:  There's a question -- well,2

there's a question.  If you want to open it up to a3

lawsuit, there's a question on whether or not one of4

the quick claim deeds derived from an individual,5

whether that lady was foreclosed upon prior to that.6

We bought it from the trustee and the entity which was7

the Ralph D. Kaiser Company, which foreclosed the8

property in 1995.  We have a deed showing us we own9

100 percent of the property.10

MR. COLLINS:  Okay.  And do you remember11

on your property to the north how many leaking12

underground storage tanks were removed from your13

property?14

MR. HOLMES:  No, I didn't own the property15

at the time.16

MR. COLLINS:  In the summer of 2003?17

MR. HOLMES:  I didn't own the -- I bought18

the property in June of 2005.19

MR. COLLINS:  Have you ever denied access20

to D.C. or King's Creek or Amoco to do remediation on21

that property?22

MR. HOLMES:  I have never denied anybody23

access to that property.  King's Creek has never asked24

me, to my knowledge, for access to that property to do25
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remediation.  BP Amoco just finished another set of1

remediations on that site.  But, as I said, we bought2

the property in June of 2005.  In February of 1998,3

the District issued a letter to BP Amoco saying that4

they were the responsible party.5

MR. COLLINS:  Just continuing with the6

contaminated soil issue.  As part of your variance and7

special exception project at Adams Row to the south of8

the site, do you recall what the FAR increase was that9

you got?10

MR. HOLMES:  I believe it was 2.66.  Is11

that right?  2.75.12

MR. COLLINS:  2.75.13

MR. HOLMES:  So it's 2.95 with the14

basement level counted.15

MR. COLLINS:  Did you rely in part upon16

the presence of contaminated soil to justify the17

zoning relief?18

MR. HOLMES:  No, our issue was the water19

table with how deep we could go with the water.  The20

water table there was a stream that is still, I guess,21

active underground there that used to have it's final22

nexus, I guess, at Champlain and Kalorama when it was23

a stream that was visible and now runs down gradient24

from the north of the site, north of Champlain Street25
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underneath the properties all the way south, if you1

will, to the bottom of Champlain.2

MR. COLLINS:  So you never testified in3

that case about site contamination?4

MR. HOLMES:  No, I didn't say I didn't5

testify about site contamination.  You asked me if6

height was a result of the site contamination.  The7

water table was the result of my site contamination.8

My height, excuse me, not my site contamination.9

MR. COLLINS:  All right.  And you10

mentioned you have also gotten other BZA variances in11

other buildings on -- in the area?12

MR. HOLMES:  Just the Adams Alley project.13

MR. COLLINS:  Adams Alley?14

MR. HOLMES:  Yes.15

MR. COLLINS:  Do you recall how much the16

FAR increase you got on that site?17

MR. HOLMES:  No, I don't.18

MR. COLLINS:  If I said 2.94, would that19

surprise you?20

MR. HOLMES:  Not at all.21

MR. COLLINS:  And that building you put,22

I think you testified, two additional floors on top?23

MR. HOLMES:  We put two floors on it.24

It's a four story.  Well, three and a half story25
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building.  The lower level is submerged, except that1

one end.2

MR. COLLINS:  You mentioned that the3

King's Creek project would block the light and air to4

the development on your site?5

MR. HOLMES:  Correct.6

MR. COLLINS:  Can you describe --7

MR. HOLMES:  The additional height --8

pardon me?9

MR. COLLINS:  Can you describe how the10

additional height would block?11

MR. HOLMES:  Sure.  How about if I pass12

out some shadow studies?  Can I do that?13

MR. COLLINS:  Sure.14

MR. HOLMES:  Okay.  I'm asking you.  It's15

your turn.16

MR. COLLINS:  Well, I'm not running the17

show.18

MR. HOLMES:  Is that okay, Mr. Griffis, if19

I walk this side?20

CHAIRPERSON GRIFFIS:  Okay.  And this is21

in response to Mr. Collins' question.  Is that22

correct?23

MR. HOLMES:  Yes.24

CHAIRPERSON GRIFFIS:  You can have a seat25
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and we'll look at this.  Do you have a copy?1

MR. COLLINS:  No.2

CHAIRPERSON GRIFFIS:  Is that both of3

them?  Okay.  And what is this showing us?4

MR. HOLMES:  This is a shadow study of the5

proposed building.  These are again the documents that6

we had that we derived from the BZA.  I understand7

there has been some changes in the last week or so or8

at least some submissions that have changed.  We don't9

have copies of that.10

CHAIRPERSON GRIFFIS:  Okay.  11

MR. HOLMES:  We have not been afforded12

copies.13

CHAIRPERSON GRIFFIS:  Can I --14

MR. HOLMES:  We didn't get a chance to15

talk about that.16

CHAIRPERSON GRIFFIS:  Actually,17

technically, we have just to be able to read this, the18

white is the proposed structure?19

MR. HOLMES:  The white and it's all in20

gray now, but it's a U-shaped building, so the darker21

gray building on the right of the page is the existing22

-- is The Brass Knob building and the proposed23

building as the plans that we got that were submitted24

originally to the BZA.25
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CHAIRPERSON GRIFFIS:  And this is looking1

at what's in front of us is Champlain Street?2

MR. HOLMES:  To the -- yes, correct.  So3

we have about 50 percent of our building or more now4

in shadow at the 10:00 a.m. setting.  At 12:00 p.m.,5

excuse me, again the courtyard area is the open area6

sort of in the bottom there that you see is surrounded7

in shadow now the whole time.  The original -- the8

idea here in the community and all on this building9

was there was an old alley.10

If you look at your -- what Mr. Collins11

submitted with respect to the based book outline of12

the block, with the individual lots on it, you'll see13

Champlain Place.14

CHAIRPERSON GRIFFIS:  Right.15

MR. HOLMES:  It's still showing on that.16

That's the old alley that was subsequently closed.17

It's part of our lot.  In meeting with the community,18

what we talked about was kind of opening up that area19

again to allow light back into the street.  So we20

basically have two buildings with a connection at the21

end at the alley, so it's a U-shaped type of building22

where we have opened the center court all the way as23

far back as we can go and still get a building in the24

rear of the building.  I believe it goes back about 5825
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feet from the sidewalk.1

CHAIRPERSON GRIFFIS:  Okay.  2

MR. COLLINS:  Does this shadow -- is it my3

turn?4

CHAIRPERSON GRIFFIS:  Yes.5

MR. COLLINS:  Does this shadow study6

represent the existing roof structure plan that's7

before the Board today?8

MR. HOLMES:  This represents what you9

submitted to the Board, yes.10

CHAIRPERSON GRIFFIS:  No, but just to be11

clear, you said that this doesn't reflect the12

revisions that are submitted in the plans today.13

MR. HOLMES:  We were never given copies of14

that, even when we asked.15

CHAIRPERSON GRIFFIS:  So we have a16

different penthouse.  Is that correct?17

MR. COLLINS:  That's correct.  Isn't, in18

fact, your building casting a lot of shadow on itself?19

MR. HOLMES:  My building?20

MR. COLLINS:  The building that you21

proposed to build, the U-shaped building that you just22

talked about.23

MR. HOLMES:  Stepped back from 35 feet to24

40 feet at the rear on that side, specifically, so it25
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doesn't cast shadows on the other part which is at 401

feet.  That's not to say that a wall doesn't case a2

shadow.  That is to say that at matter-of-right3

height, I'm aware of what I'm doing in terms of the4

design with the architects and we try to design the5

project so -- to allow the most light and air that we6

can inside of it.7

MR. COLLINS:  So you designed the building8

to be 35 feet where it abuts on the south.  Is that9

what you said?10

MR. HOLMES:  The lower end.11

MR. COLLINS:  Is that 35 or below that?12

MR. HOLMES:  It's a little below 35 feet13

actually.14

MR. COLLINS:  Below 35 feet.  And so a 4015

foot matter-of-right building would still cast a16

shadow.  Is that right?17

MR. HOLMES:  On that rooftop of that part18

of the building?19

MR. COLLINS:  As you are showing on this20

plan.21

MR. HOLMES:  That's a rooftop, right.22

MR. COLLINS:  And with an 18.5 foot23

penthouse on top of that?24

MR. HOLMES:  No, we don't do 18.5 foot25
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penthouses.1

MR. COLLINS:  As a matter-of-right?2

MR. HOLMES:  We don't have high speed3

elevators.4

MR. COLLINS:  No.  If the subject property5

was built to a matter-of-right of 40 feet with an 18.56

foot penthouse.7

MR. HOLMES:  The subject being Dominique's8

property or this property?9

MR. COLLINS:  The subject of this hearing10

today.11

MR. HOLMES:  Okay.  12

MR. COLLINS:  If that was built to 4013

feet.14

MR. HOLMES:  Correct.15

MR. COLLINS:  With an 18.5 foot penthouse.16

MR. HOLMES:  Right.17

MR. COLLINS:  As a matter-of-right.18

MR. HOLMES:  Right.19

MR. COLLINS:  Wouldn't it cast a similar20

shadow?21

MR. HOLMES:  No.22

MR. COLLINS:  Why not?23

MR. HOLMES:  Because the other building is24

10 foot higher.  And why it's 90 --25
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MR. COLLINS:  Let's do the math.1

MR. HOLMES:  Okay.  2

MR. COLLINS:  50 --3

MR. HOLMES:  Let's do the math.4

MR. COLLINS:  The proposed building 505

feet.6

MR. HOLMES:  Do width too or just height?7

MR. COLLINS:  The proposed building, 508

feet.9

MR. HOLMES:  Yes.10

MR. COLLINS:  Plus how tall is the roof11

structure on top of the proposed building?12

MR. HOLMES:  Of whose building?13

MR. COLLINS:  Of Dominique's building.14

MR. HOLMES:  It's cast at 10 feet.15

MR. COLLINS:  10.  So that's 50 plus 10 is16

what?17

MR. HOLMES:  60.18

MR. COLLINS:  Okay.  19

MR. HOLMES:  You can do the math.20

MR. COLLINS:  A matter-of-right.  Well,21

you're having a problem.22

MR. HOLMES:  I'm not having a problem with23

this.24

MR. COLLINS:  40 -- the matter-of-right is25
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40 feet.1

MR. HOLMES:  I'm very clear on what's2

going on.3

MR. COLLINS:  The matter-of-right is 404

feet?5

MR. HOLMES:  Correct, yes.6

MR. COLLINS:  Okay.  And the matter-of-7

right penthouse is 18.5 feet?8

MR. HOLMES:  No, that's not matter-of-9

right, that's the highest you can go with a penthouse.10

MR. COLLINS:  So that's not matter-of-11

right?12

MR. HOLMES:  That's the highest you can go13

with a penthouse.14

MR. COLLINS:  So what kind of relief do15

you need to go to 18.5 feet?16

MR. HOLMES:  I don't know that you do.17

MR. COLLINS:  Okay.  So 40 feet plus 18.518

feet is 58.5 feet.  I'll do the math.19

MR. HOLMES:  Okay.  20

MR. COLLINS:  Okay.  Now, so a 58.5 foot21

high matter-of-right project compared to a 60 foot22

tall proposed plan with a roof structure much further23

pulled back.24

MR. HOLMES:  Right.25
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MR. COLLINS:  Would yield what kind of1

shadow difference in these plans you showed us?2

MR. HOLMES:  Is it your suggestion that3

the pent would be at 50 percent lot occupancy?  As it4

is more than that now?5

MR. COLLINS:  I'm sorry, the lot?6

MR. HOLMES:  The penthouse structure7

itself is 60 percent of the site.8

MR. COLLINS:  On your building?9

MR. HOLMES:  Under your questioning10

whether I can go to 18.5 feet, it couldn't cover 6011

percent of the rooftop.12

MR. COLLINS:  No, that's right.13

MR. HOLMES:  Under this -- pardon me?14

MR. COLLINS:  That's correct.15

MR. HOLMES:  Under this existing plan it16

does.  It covers 60 percent of the lot with the pent17

itself.  It's the width that casts the shadow, not18

just the height.19

MR. COLLINS:  I've lost you.  You are20

saying that the plan that's before the Board today has21

a 60 percent --22

CHAIRPERSON GRIFFIS:  I think I understand23

what he is saying.  You're saying that in 58.5 feet,24

which is 40 feet plus 18.6, an 18.6 penthouse, is25
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different shadow casting than a 50 foot building and1

a 10 foot penthouse, because the penthouse structure2

is going to have a different massing.3

MR. HOLMES:  Absolutely.4

CHAIRPERSON GRIFFIS:  And you're saying --5

MR. HOLMES:  A different width.  It's not6

just the height.  If I'm talking about a 10 foot wide7

thing that goes 60 feet, that shadow moves fairly8

quickly across that.  When you're talking about9

something that goes 60 feet wide, it covers for10

several hours.  In the shadow study that was presented11

here, we go from 10:30 to 3:30.12

CHAIRPERSON GRIFFIS:  Okay.  13

MR. HOLMES:  Five hours are missing.14

CHAIRPERSON GRIFFIS:  Understood.15

MR. COLLINS:  How far back from the16

northern side of the -- Mr. Kostelac's property is the17

penthouse set back?  Do you know?  On his plans today.18

MR. HOLMES:  On the plan today?19

MR. COLLINS:  Yes.20

MR. HOLMES:  Or the one that was submitted21

originally?22

MR. COLLINS:  Well, we're talking about23

the plan today.24

MR. HOLMES:  I don't know that.25
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MR. COLLINS:  Okay.  So you don't know1

whether your drawing here represents what the current2

plan is or not.3

MR. HOLMES:  My drawing represents what4

was submitted by the applicant to the BZA.5

MR. COLLINS:  But not what is in the6

record today.7

MR. HOLMES:  Again, if it's unclear, I8

don't have a copy of what was submitted today.  I have9

only the original submission as afforded by the BZA.10

MR. COLLINS:  Let's go back to your Adams11

Row project.  You said that your party status request12

here today states that the King's Creek project would13

cause undue concentration of population and14

overcrowding of land.  Is that right?15

MR. HOLMES:  Yes.16

MR. COLLINS:  And you base that upon the--17

what the --18

MR. HOLMES:  The 90 some percent occupancy19

of the lot.20

MR. COLLINS:  Which is an existing21

condition?22

MR. HOLMES:  No, the compounding of it.23

MR. COLLINS:  Compounding of the lot24

occupancy problem?25
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MR. HOLMES:  Well, the lot occupancy1

exists.2

MR. COLLINS:  Yes.3

MR. HOLMES:  It's 90 some percent.  When4

you're going up an additional to 60, asking for an5

additional 10 feet and having that width and mass up6

there, that it does compound the situation, yes, in7

terms of its light and air and what shadow it casts.8

MR. COLLINS:  Well, we're talking about a9

new --10

MR. HOLMES:  Something wider, cast a wider11

shadow.12

MR. COLLINS:  The question was undue13

concentration of population and overcrowding of land.14

That's what you said would happen on this project.15

MR. HOLMES:  Right.  In an area where 6016

percent is the zone, yes, when 90 some percent.17

MR. COLLINS:  Do you understand what it is18

that requires this lot occupancy to be at 92 percent19

on this plan?20

MR. HOLMES:  What it is that requires it21

to be that?22

MR. COLLINS:  Why it's 92 percent.23

MR. HOLMES:  Because there's an existing24

building that's on that at two stories, 24 feet, I25
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believe you testified.1

MR. COLLINS:  Okay.  When you built your2

building to the south at 2.75 FAR, was there any undue3

concentration of population or overcrowding of land on4

that project?5

MR. HOLMES:  7 percent increase in the lot6

occupancy.7

MR. COLLINS:  I'm not talking about lot8

occupancy.  We're talking about undue concentration of9

population.10

MR. HOLMES:  I'm not sure I understand11

what you mean.12

MR. COLLINS:  Well, lot occupancy doesn't13

relate to undue concentration of population.  I think14

that FAR does.15

MR. HOLMES:  Okay.  16

MR. COLLINS:  Would you agree?17

MR. HOLMES:  Sure, yes.18

MR. COLLINS:  Okay.  So you went --19

MR. HOLMES:  FAR is calculated as --20

MR. COLLINS:  -- to 2.75 FAR --21

MR. HOLMES:  Right.22

MR. COLLINS:  -- from 1.8.23

MR. HOLMES:  Correct.24

MR. COLLINS:  Were you causing an undue25
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concentration of population?1

MR. HOLMES:  No.2

MR. COLLINS:  Oh.  How about overcrowding3

of land?4

MR. HOLMES:  Because two-thirds of our5

basement level is counted as FAR as a result of the6

topography of the site.  So it's not like we built an7

additional level there.  Just because we're greater8

than 4 feet above the sidewalk that it starts9

counting.  And then in order to keep at least the10

basement units from being completely in darkness, at11

some 14, 15 foot below grade, the rear units were12

allowed to be raised up.  And as a result of that,13

additional FAR was calculated into the site because of14

the southern part of the building.15

MR. COLLINS:  Um-hum.16

CHAIRPERSON GRIFFIS:  Okay.  17

MR. HOLMES:  No more additional building18

feet were added, if that's the question.  The building19

feet that I was allowed to build were built.20

MR. COLLINS:  Okay.  But some of those21

just happened to be above ground that would otherwise22

be --23

MR. HOLMES:  Correct.24

MR. COLLINS:  -- somewhat below ground.25
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CHAIRPERSON GRIFFIS:  Next question.1

MR. COLLINS:  And what about -- okay,2

that's it.  No more.  Thank you.3

CHAIRPERSON GRIFFIS:  Thank you very much.4

Any follow-up from the Board?  Very well.  Thank you5

very much, Mr. Holmes, we do appreciate the case6

presentation today.  Okay.  Well, there we are.  3:13,7

the morning is not quite done yet.  Why don't we8

assess?9

You know, Mr. Moy, here's the situation.10

Now, just to be clear for everyone that's blankly11

staring at me, my understanding is the fact that our12

afternoon case may have a preliminary matter.  But you13

know what, I don't think that would impact this.14

Let's set a date on this and we're going to continue.15

As far as I understand, we have now gone through the16

entire applicant's presentation.  The party in17

opposition has also presented their case and been18

crossed.19

We have gone through all of the persons in20

support and persons in opposition.  What's left is our21

Government reports, Office of Planning, the ANC.  The22

record is being kept open for them and then we have23

closings.  I would like to set this for a date fairly24

soon.  My understanding was that the ANC wanted this25
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no sooner for decision, just to put it all in a1

framework, no sooner than the 14th.  Is that your2

reflection?3

MR. COLLINS:  They wanted the record left4

open until March 13th to submit, so that they had two5

weekends.6

CHAIRPERSON GRIFFIS:  Right.7

MR. COLLINS:  And we asked for three days8

in addition to respond, if we had to, to anything that9

they might have raised.10

CHAIRPERSON GRIFFIS:  Excellent.11

Excellent.12

MR. COLLINS:  And so the decision could13

theoretically be the following Tuesday, which would be14

the 22nd?15

CHAIRPERSON GRIFFIS:  Which would be16

trying to get us to the 4th of April, correct?17

MR. COLLINS:  It would be --18

CHAIRPERSON GRIFFIS:  Is that what you're19

saying?20

MR. COLLINS:  -- either March 22nd or21

whatever that date is.22

CHAIRPERSON GRIFFIS:  Right.23

MR. COLLINS:  Or April whatever.24

CHAIRPERSON GRIFFIS:  I think we'll25
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definitely set this at a regular scheduled meeting, as1

our hearings are incredibly packed, today being a2

great example of it.  I think what I would like to do3

is, Mr. Moy, if it doesn't cause any great -- here I4

thought I had a good option.  Let's just get through5

this right here.6

Mr. Collins, Mr. Holmes, what if we were7

to set this at the 14th of March in the morning?8

Actually, why don't we do it in the afternoon?  The9

first case in the afternoon, Mr. Moy?  Do you have any10

difficulty with that?  We've got a very packed day,11

but we don't have a lot of time left on this, in terms12

of hearing.  That gives us an opportunity to actually13

have the ANC present, if they wanted to, or submit14

whatever they needed to into the record.  That's15

certainly timely enough.  Conceivably, at that point,16

we could turn around and set this for decision on the17

4th.18

Is there any scheduling difficulty with19

that date, Mr. Holmes, party in opposition, Mr.20

Collins?21

MR. COLLINS:  Only that in that case if22

we're doing it on the 14th and the ANC is submitting23

on the 13th, do I still get the three days to respond24

to their issues?25
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CHAIRPERSON GRIFFIS:  Yes.  Actually, more1

than that, in that on the 14th, we will set our2

submission dates.3

MR. COLLINS:  Okay.  4

CHAIRPERSON GRIFFIS:  Which would be a5

week after that.  I'm assuming on the 14th everything6

will then be complete.  So I don't think we will have7

other hearings scheduled.  Very well, if there's no8

difficulty with that then, party in opposition, any9

difficulty with continuing the hearing on that date in10

the afternoon?11

MR. HOLMES:  Do you need me present?12

CHAIRPERSON GRIFFIS:  It's not required13

no.  Of course, we will have the Government reports14

that will be offered and they would be available for15

cross examination, if needed.16

MR. COLLINS:  Question?17

CHAIRPERSON GRIFFIS:  Yes?18

MR. COLLINS:  Several things were asked to19

be submitted into the record.  Do they get submitted20

before the 14th or after the 14th?21

CHAIRPERSON GRIFFIS:  I think it would be22

-- I think we should have, especially the economic23

statement numbers before the 14th.  I think we could24

have that.  You tell me if it's realistic to have it25
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the Thursday before, which is what day or rather the1

Wednesday before, which is getting very close to,2

that's March 8th at 3:00.3

MR. COLLINS:  That sounds like it's going4

to be very tight.5

CHAIRPERSON GRIFFIS:  Huh?6

MR. COLLINS:  Can we have until Tuesday?7

Could we just do it on the 14th?  Can we submit it on8

the 14th?9

CHAIRPERSON GRIFFIS:  Yes, if you haven't10

before, let's get it in.11

MR. COLLINS:  Sure.12

CHAIRPERSON GRIFFIS:  If not, we'll look13

for it on the 14th.  Okay.  Anything else?14

MR. COLLINS:  No.15

CHAIRPERSON GRIFFIS:  Everyone clear on16

schedule then, submissions?  Whew.  Excellent.  Very17

well then.  We will see you on the 14th first thing in18

the afternoon.  We'll get through this, as I said,19

with what's left over on the case at that time and20

have the rest of the information submitted in.  We21

will notify the ANC by phone call about the22

rescheduling of the hearing, so that they will be23

aware of it, but you, obviously, can talk to and24

communicate with them also.25
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Very well.  Is there anything else for the1

morning session, Ms. Bailey?2

MS. BAILEY:  No, Mr. Chairman.3

CHAIRPERSON GRIFFIS:  Very well.  Thank4

you very much.  At this time then, let's adjourn the5

morning session and I'll make a quick announcement for6

the afternoon.  We're going to take 15 minutes, so I7

can get some of the Board Members something to eat, so8

that they don't pass out while listening to the next9

exciting cases.  I'm going to try and bring a quorum10

back as quickly as possible.11

I would ask your indulgence for 2012

minutes, so that we can do that and then we will come13

back and other Members will be joining us.  I'll also14

make note for the morning, as that applicant hasn't15

left let, we've lost the Zoning Commissioner just16

towards the end of that session.  He will be delivered17

the entire transcript on this and is anticipated to18

decide on that case and will be scheduled to be19

present on the 14th.20

That being said, we will see you all very21

shortly.  Thank you.22

(Whereupon, the Public Hearing was23

recessed at 3:20 p.m. to reconvene at 4:07 p.m. this24

same day.)25
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A-F-T-E-R-N-O-O-N S-E-S-S-I-O-N1

4:07 p.m.2

CHAIRPERSON GRIFFIS:  Good afternoon,3

ladies and gentlemen.  Let me call to order our4

afternoon session of the Board of Zoning Adjustment of5

the District of Columbia.  This is the 28th of6

February 2006.  My name is Geoff Griffis, Chairperson.7

Joining me today is the Vice Chair, Ms. Miller, and8

Mr. Etherly.  Representing the National Capital9

Planning Commission with us is Mr. Mann and our10

representative from the Zoning Commission is several11

this afternoon, but we're proceeding ahead with our12

schedule.13

I do appreciate everyone's patience with14

us.  We have had one very full day.  We're going to15

get to this afternoon schedule immediately.  Of16

course, copies of today's hearing agenda are available17

for you.  A very important aspect that I can now say18

is welcome you all to our new hearing room as it has19

been reconfigured.  Some of you have been here over20

the last couple of weeks as we have finished up the21

details of it.  It has been reconfigured both on this22

side and on the other side for your convenience in the23

public access.24

And importantly today, I can say we are25
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now being broadcast live again on the website.  So get1

out your combs, brushes and turn off your cell phones2

and beepers.  Of course, the other aspect is the Court3

Reporter, who is making the official transcript for4

the record.5

Attendant to that, there are several6

things.  We would ask that you fill out witness cards7

if you haven't previously done that or are here for a8

new case.  Two witness cards are to be filled out and9

given to the reporter prior to coming forward to speak10

to the Board.  When you are going to present testimony11

for the Board, you will just need to sit, make12

yourselves comfortable and state your name and address13

for the record.  The microphone should be on when you14

do that.  I will give instructions if that isn't being15

perfectly followed, but you will catch on very16

quickly.17

The order of procedure for special18

exceptions and variances is as follows:  First, we19

hear the case presentation from the applicant and all20

of their witnesses.  We then go to the Government21

reports attendant to the application, the Office of22

Planning, Department of Transportation, whatever23

agency has put in a report on this application or24

particular application.25
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Third, we go to the Advisory Neighborhood1

Commission, the ANC.  Fourth, we will hear from2

persons or parties in support of an application.3

Fifth, is persons or parties in opposition to an4

application.  And, sixth, finally, we return to the5

applicant.  They are given an opportunity to provide6

rebuttal witnesses and closing remarks.7

We have in the afternoon case, I know, an8

awful lot of party requests, party status requests.9

Let me just state in my opening remarks if you are10

granted party status, even in the case we'll continue11

and the new case this afternoon, when you are called12

for your case presentation, you are to do that in its13

entirety.  You open, you call your witnesses and you14

close.15

Often times there is a misunderstanding16

that we get to closings and I turn to the applicant17

for those closings and the parties in opposition or18

support are expecting to have time for closings.  So19

hopefully I'll reiterate this as we go further on,20

but, please, note if you are a party participant that21

you do all of your case presentation in one.22

Of course, interspersed between all of23

those, every time you are a witness, you are also open24

to cross examination.  Cross examination, of course,25
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is the ability of those participants in an1

application.  The applicant and parties, those are the2

ones that can cross examine the witnesses.3

We have all sorts of rules, regulations4

and procedures regarding that, but I'm going to keep5

my direct specifics to certain circumstances we get6

into in each of the cases.  But it should be clear for7

everyone's participation that today we are creating a8

record for the Board's deliberation and decision.9

Attendant to that, we would ask that anything that you10

want in the record be submitted in writing or orally11

submitted in the hearing room today.12

Of course, the Sunshine Act requires that13

all our procedures be conducted in the open and before14

the public.  Our rules, regulations and procedures15

allow this Board to enter into Executive Sessions,16

that's for purposes of reviewing the record and/or17

deliberating on the case.  And those Executive18

Sessions are, in fact, in accordance with the Sunshine19

Act.20

But the important thing to understand here21

is that everything that is done for our understanding22

and our decision has to be created here before us23

today in this hearing room or submitted into the24

record.  We will, at the conclusion of the hearing,25
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the public hearing, make note of when we will set1

something for decision and we will also be very2

specific if we require additional information to be3

part of the record for our deliberation.4

Again, we will get to that towards the end5

as we get into specifics, but we will be very clear on6

what is to be submitted and when it is to be submitted7

into the Office of Zoning.8

Let me say a very good afternoon to Ms.9

Bailey with the Office of Zoning on my very far left,10

Ms. Glazer representing the Office of Attorney General11

with us and also Mr. Moy.12

At this time, I would like to have anyone13

that is here present and is anticipating providing14

testimony before the Board, if you would, please,15

stand and give your attention to Ms. Bailey, she is16

going to swear you in.17

MS. BAILEY:  Would you, please, raise your18

right hand?19

(Whereupon, the witnesses were sworn.)20

CHAIRPERSON GRIFFIS:  Excellent.  Thank21

you all very much.  That being said, the Board can22

entertain any preliminary matters.  Preliminary23

matters are those which relate to whether a case will24

or should be heard today, requests for postponements,25
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continuances, withdrawals, whether proper and adequate1

notice has been provided, these are elements of2

preliminary matters.3

I'm going to ask Ms. Bailey, if she is4

aware of any preliminary matters for the Board's5

attention.6

MS. BAILEY:  Mr. Chairman, and to7

everyone, good afternoon.8

CHAIRPERSON GRIFFIS:  Good afternoon.9

MS. BAILEY:  Staff does not have any at10

this time, sir.11

CHAIRPERSON GRIFFIS:  Excellent.  Is there12

anyone here present that has a preliminary matter?  If13

they do, they can come forward and have a seat at the14

table.  Yes?  Good afternoon.15

MR. FEOLA:  Good afternoon, Mr. Chairman.16

For the record, Phil Feola with Pillsbury Winthrop17

Shaw Pittman.18

CHAIRPERSON GRIFFIS:  Did you bring enough19

beads for the rest of us?  Okay.  Go ahead.20

MR. FEOLA:  I would actually rather be21

here than Mardi Gras, so that's what I wanted to do.22

CHAIRPERSON GRIFFIS:   You weren't sworn23

in, were you?24

MR. FEOLA:  No, I wasn't.25
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CHAIRPERSON GRIFFIS:  Go ahead.1

MR. FEOLA:  Okay.  So I have not committed2

perjury, that's good.  We represent the Friends of St.3

Patrick's Episcopal Day School, which is the case4

that's scheduled to be heard second on the agenda5

today.  And given the hour of the day and the late --6

the likelihood that it's going to be very late when7

that case gets called, I would like to move the Board8

to hopefully start that case, at least get through9

part of that case in terms of preliminary matters, but10

then move the case until a day in which the Board may11

have the whole day available for that case.12

And I have been told by staff that there13

is an opportunity that that might be on June 13th,14

which is a long time away for us.  I mean, we filed15

this application in September, but if we can have some16

assurances that, because there are a lot of issues, a17

lot of people involved in that case, we could start in18

the morning and pretty much close the record when it's19

time to go home, we could -- we're not happy, but we20

can live with that time frame.21

CHAIRPERSON GRIFFIS:  Okay.  I think22

that's an excellent consideration and I do apologize23

for everyone that's here today.  Sometimes our24

schedule is set so far in advance we can't anticipate25
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how long certain things are going to take and today1

was a prime example of that.  I think it's2

inconceivable that we would get through the entire3

case of St. Patrick's, but we do have another4

preliminary perhaps in the case right before it.5

However, why don't you have a seat, Mr.6

Glasgow and Mr. Nettler?  Mr. Feola, though I don't7

believe that you are off base in requesting an entire8

day, and I think that is actually very efficient and9

effective use of time for the amount of material that10

we will get through, I agree with your statement,11

however, that we could take up some preliminary12

matters today as in establishing party status and that13

way we would, of course, be able to continue in14

preparation for the 13th of June.15

But let's step back a moment and hear, Mr.16

Glasgow, you have another preliminary matter?17

MR. GLASGOW:  Yes.  We have a preliminary18

matter.  We have had some preliminary discussions with19

Mr. Parker and with Mr. Nettler and we're talking20

about in postponing the hearing for the --21

CHAIRPERSON GRIFFIS:  Case 17337?22

MR. GLASGOW:  Correct.  And also to a June23

date.  There has been some action by the Historic24

Preservation Review Board.  We plan on going back to25
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the Review Board, get some further clarification on1

that and then coming back to the Board after we have2

been back to the Review Board.3

CHAIRPERSON GRIFFIS:  Okay.  So there's no4

reason to -- and your position is there is no business5

for the Board today.  You would rather postpone to6

June?7

MR. GLASGOW:  We have talked with Mr.8

Parker on that and we would rather postpone until9

June.10

MR. NETTLER:  Let me just, I did have a11

discussion.  Richard Nettler for the Hotel Tabard and12

we did have a discussion as I think Mr. Parker was13

going to relate to you at the beginning of this14

matter.  The Historic Preservation Review Board did15

adopt a staff recommendation which did not approve of16

the concept plan that was presented to it last week,17

which is the predicate upon which you had been18

proceeding and which would have been the predicate for19

our testimony today.20

Obviously, if that project was coming21

back, we would -- if that was a project that was going22

to be before you, we would want to go forward, since23

my understanding is that Mr. Glasgow is hoping to24

bring before the Review Board a different concept than25
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what is today and what the Board dealt with last week,1

then there wouldn't be a basis for us to go forward2

with dealing with the project that is in a sense moot.3

CHAIRPERSON GRIFFIS:  Is that a correct4

assumption, Mr. Glasgow?5

MR. GLASGOW:  Well, we have to look and6

see.  We have to sit down with the Review Board staff7

and see what it is they will and will not support.8

Whether we want to go forward with or without that9

support back to the Review Board, so that the degree10

of change in the plans and how it affects the exterior11

of the building, we don't know at this point in time.12

CHAIRPERSON GRIFFIS:  Okay.  Change your13

position, Mr. Nettler?14

MR. NETTLER:  Well, I'm still hesitant to15

have us responding to a program which I know has been16

rejected and I'm sure you don't want to have to deal17

with a program that has been rejected by the Review18

Board.  And so I'm not in the position to try and19

waste people's time.  And I just hope that that's what20

this exercise will not do is be a waste of time.21

CHAIRPERSON GRIFFIS:  Right.  But there22

does seem to be a bit of unknown.  I mean, but23

obviously things have a larger percentage of change24

than not to change.25
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MR. GLASGOW:  I think what ends up1

happening in the process that we have is you have two2

different approval processes, Historic Preservation3

Review Board and the BZA, in this case.  And at some4

point in time they have to intercept.  Now, which one5

goes first to what degree has been a matter of debate6

off and on with, you know, the staffs within the --7

CHAIRPERSON GRIFFIS:  Right.8

MR. GLASGOW:  -- Office of Planning, with9

BZA, because I have had cases where we had a concept10

approval and, you know, you said well, you need to11

prove your case here, too.  You know, it's not just a12

given.  So in this case though, it seems that there13

should be some further discussion and work with HPRB14

before the project comes back to BZA.15

MR. NETTLER:  I think it would be helpful16

to have the Office of Planning's position on the17

record about that.18

CHAIRPERSON GRIFFIS:  Yes, Mr. Parker, the19

much talked about today?20

MR. PARKER:  Good afternoon, Travis21

Parker, the Office of Planning.  In light of the22

denial by HPRB, I don't think that the plans in front23

of us now are a reliable indicator of what the final24

project is going to look like.  And OP would recommend25
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that we not proceed today with discussion of those1

plans under the -- based on the fact that they will2

most likely change if they are going to be approved by3

HPRB and without an appeal to the Mayor's agent.  What4

form that takes, whether it's a postponement, we don't5

have a recommendation.6

CHAIRPERSON GRIFFIS:  But clearly not7

supportive of going ahead today with the application8

as it is.9

MR. PARKER:  Absolutely not.10

CHAIRPERSON GRIFFIS:  Okay.  That seems11

like that is a good census.  Far be it for me to step12

in the way.  Let's check, as seems to be our theme13

today, we'll go through our schedule.  And we are14

noticed very far out and we're full beyond that.  I15

will propose the afternoon of the 27th of June.16

MR. GLASGOW:  Okay.  Everybody okay?17

MR. NETTLER:  I don't think anybody has,18

on my side, anything planned for that day yet.19

CHAIRPERSON GRIFFIS:  Oh, did I say '0720

also?  Mr. Glasgow, difficulty?21

MR. GLASGOW:  No.22

MR. NETTLER:  Okay, June, Tuesday, June23

27th?24

CHAIRPERSON GRIFFIS:  Yes.25
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MR. NETTLER:  Afternoon.1

CHAIRPERSON GRIFFIS:  Right.2

MR. NETTLER:  Okay.3

CHAIRPERSON GRIFFIS:  Okay.  At this4

point, how far in are we?  It's hard to predict.  I'm5

going to try not to schedule much else that afternoon6

with the understanding that the Board will have to7

come up to speed on, you know, new drawings and new8

applications and we may end up, essentially, starting9

over.  Although, I don't know.  With that then, let's10

set a filing schedule.11

MR. NETTLER:  Okay.12

CHAIRPERSON GRIFFIS:  So that we're all in13

great preparation by the 27th.  You don't know any14

other schedule, Mr. Glasgow, at this point for15

preservation review at all, milestone dates?16

MR. GLASGOW:  No, I don't know offhand.17

CHAIRPERSON GRIFFIS:  Okay.  Why don't we18

set then that all submissions would be in for changes19

and revisions by the 14th of June, which is Wednesday20

at 3:00, and served at the same time.  That would get21

enough time.  That's, if I'm not mistaken, two weeks22

preparation and review for the hearing on the 27th.23

Any difficulties with that, Mr. Nettler, Mr. Glasgow?24

MR. GLASGOW:  No.25
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MR. NETTLER:  No.1

CHAIRPERSON GRIFFIS:  Okay.  Oh, we have2

one other -- is the ANC present today, 2B?3

MR. BJORGE:  Yes.4

CHAIRPERSON GRIFFIS:  I'm sorry, you5

should be involved in this, too.  We also have the6

Science Services Party.  Are they present?7

MR. NETTLER:  They had to leave.8

CHAIRPERSON GRIFFIS:  They did?  Okay.9

Any difficulty with that schedule?10

MR. BJORGE:  Could you give me the filing11

date again?  Was it the 13th?12

CHAIRPERSON GRIFFIS:  Yes.  Well, what13

we're going to do is have -- essentially, it's an14

applicant's filing of the 14th of June.  Well, that is15

true, whether the ANC would have enough time to --16

MR. BJORGE:  That is a bit problematic.17

We have our meetings on the second day of the month.18

If we're filing in mid June, then we're not going to19

have time to review it in advance of the 27th hearing20

unless we hold a special meeting, which is very21

difficult.22

CHAIRPERSON GRIFFIS:  Well, I don't think23

-- in fact, I don't think we need to step on your24

schedule.  Mr. Glasgow could be aware of your schedule25
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and, you know, conceivably they are presenting to you1

in June with enough time to take the ANC's comments to2

submit.  It's kind of what we normally do, so with the3

filing to the Board by the 14th.  So that wouldn't4

preclude them being ready and able to present to the5

ANC.6

MR. BJORGE:  I would just say that if7

we're looking at the material for the first time at8

our June meeting, we will probably not have had enough9

time to evaluate it at that moment.  I would, of10

course, like to see something at least two weeks in11

advance of our meeting as I think you would like to12

see in advance of yours.13

CHAIRPERSON GRIFFIS:  Okay.  That's14

something you and Mr. Glasgow can work out.15

MR. GLASGOW:  We can file a copy with them16

when we file with HPRB.17

CHAIRPERSON GRIFFIS:  Okay.  Just so we18

know that things will all be final and everyone will19

be here on the 27th.  Okay.  Boy, we could have spent20

more time at King's Creek today.  Okay.  Anything21

else?  Everyone clear then on schedule?  Any other22

procedural questions, substantive questions on the23

17337, N Street Follies?  Very well.  Thank you all24

very much.  Good luck and we'll see those filings in25
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June.1

Then that being done, Ms. Bailey, why2

don't we move ahead and call the afternoon case of3

17429 at this time?4

MS. BAILEY:  Absolutely, Mr. Chairman, and5

that is the case of Friends of St. Patrick's Episcopal6

Day School, pursuant to 11 DCMR section 3104.1, for a7

special exception to allow the development of 198

single-family detached dwellings as a theoretical lot9

subdivision under section 2516, and a special10

exception to construct a private middle and high11

school, that's for 440 students and 100 faculty and12

staff, under section 206.  The property is located at13

1801 Foxhall Road, N.W.  It is zoned R-1-B and it's14

located in Square 1346, Lots 825, 826 and 827.15

Mr. Chairman, there are 13 requests for16

party status.17

CHAIRPERSON GRIFFIS:  Indeed.  Thank you18

very much, Ms. Bailey.  While that other application19

leaves, why don't we settle our attention on the next20

application as Ms. Bailey has announced and has now21

adequately stated.  We have 13 requests for party22

status in this case.  We are going to be going through23

those preliminarily to establish our scorecards in24

this case and that will obviously help us in25
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preparation for the direction that we continue in.1

Let me first state in all the requests for2

party status that we have -- and as I do in every3

case, let me be absolutely clear on what party status4

is if you have requested it.  Party status, of course,5

is a very high level of participation in any public6

hearing, whether it be a special exception or a7

variance before the Board.8

There are two main ways of participating9

in our Public Hearing.  One is as a person and provide10

testimony and there is a time allotted either for or11

in opposition.  As a person you are allotted three12

minutes to come and present your testimony.  As a13

party, of course, you have to meet the standards to be14

granted party status.  As a party you are asked to15

have a higher participation in each case.16

One, we will ask that you present an17

entire case.  You're almost on par with the applicant.18

You will be able to conduct cross examination.  You19

are also going to be asked and obligated to submit20

additional information that the Board would require.21

That may even rise to the level of legal analysis of22

the regulations or briefings of the specific element23

that we are needing further information on.24

So with that, let me say the Board has25
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reviewed all 13 requests for party status.  There are1

similarities in all of them.  Of course, the high2

threshold of the party status is to prove or be3

persuasive to the Board that as a party you are4

uniquely or distinctly impacted.5

As I review 13 party status applications,6

I note that traffic and safety, environmental issues,7

we have operational controls and visual and8

architectural character, density, site planning, the9

economics and also requests for construction10

management seem to be similar in all.  So why am I11

being so long-winded with all of this?12

The point is if you have put in a request13

for party status and you think that you may want to14

join with others with similar concerns in order to15

make a very efficient and effective case presentation,16

now would be the time to start to organize.  Outside17

of that, I'm going to go through each of these and see18

who is present and then I'm going to ask the applicant19

their position on each of these applications.20

And, lastly, let me ask is the Kentz21

household present?  Thank you.  Oh, M-R-O-N-E-Y,22

Mroney, had to leave I believe.  We have a letter from23

them.  Is that correct?24

MS. BAILEY:  Yes.25
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CHAIRPERSON GRIFFIS:  Right.  Okay.  And1

also Patricia Hass, not here.  Okay.  Those three I2

called attention to because you are also named on the3

joined request for party status of the Colony Hill4

Neighborhood Association.5

I just want to make clear that you want to6

participate under that umbrella association or be7

looked at individually?  Miss, can I have you state8

your name and address.9

MS. KENTZ:  Ellen Kentz.10

COURT REPORTER:  Please, turn on the11

microphone.12

MS. KENTZ:  Sorry.  Turn it on?13

COURT REPORTER:  Yes.14

CHAIRPERSON GRIFFIS:  Yes, there is a15

button on that base.16

MS. KENTZ:  There you go.17

CHAIRPERSON GRIFFIS:  Excellent.18

MS. KENTZ:  Ellen Kentz at 1808 45th19

Street.  My husband and I withdraw our application as20

we're represented by Andrea Ferster as part of the21

Colony Hill Neighborhood Association.22

CHAIRPERSON GRIFFIS:  Excellent.23

MS. KENTZ:  Okay.24

CHAIRPERSON GRIFFIS:  And, Ms. Bailey, you25
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had handed us, of course, nicely the letter from Mr.1

Mroney.  Was there any indication that they were2

looking to join the larger association?3

MS. BAILEY:  No, Mr. Chairman, he did not4

state that.  He just reiterated that he was here and5

wasn't able to stay and would like to be considered.6

CHAIRPERSON GRIFFIS:  Then others, I have7

Marianne Vardaman?8

MS. VARDAMAN:  Here.9

CHAIRPERSON GRIFFIS:  Excellent.  Thank10

you.  Kenneth Kruvant?  John Forrer?  Excellent.11

Edward Lyle?  Not present.  Clarence Ward was the12

other letter.  Is that correct?  Am I correct?13

MS. BAILEY:  Yes, sir.14

CHAIRPERSON GRIFFIS:  Okay.  That's Ward.15

Lisa Walsh, Lisa Walsh, 1719 Hoban Road?  Okay.  Is16

there a representative of the Federal Republic of17

Germany here?  Terrence Straub?  Jay Herbert?18

Excellent.  And, Camille, how do you say your last19

name?20

MS. COMEAU:  Comeau.21

CHAIRPERSON GRIFFIS:  Indeed.  Okay.22

There it is.  With my direct and eloquent, I'm sure,23

explanation of party status, is there anyone that has24

decided, outside of those that we have just talked25



328

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

about, in joining the association?  Has any other1

party status requestant changed their position wanting2

to present as a person or join in others?  You can3

come forward and have a seat at the table if there is.4

Ms. Vardaman?5

MS. VARDAMAN:  Vardaman.6

CHAIRPERSON GRIFFIS:  Indeed.7

MS. VARDAMAN:  Yes.  Marianne Vardaman,8

4411 Hadfield Lane, and I will withdraw my application9

for party status and join with the Colony Hill10

Neighborhood Association represented.  We have11

representation.12

CHAIRPERSON GRIFFIS:  Excellent.  Thank13

you very much.  Ms. Ferster, do you mind coming up?14

A quick question.  Here I am volunteering all these15

people to perhaps join your -- although that wasn't my16

direct attention, but do you want to just speak to17

whether your representation of Colony Hill18

Neighborhood Association is open to others that have19

requested party status?20

MS. FERSTER:  Yes, it is.21

CHAIRPERSON GRIFFIS:  Okay.  Very well.22

Don't go too far.  Why don't we take yours up right23

now with Board questions.  It is Exhibit No. 54 for24

the -- in the file.  We also have Exhibits 37 and 4225
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which are attached to that, which were other filings1

somewhat attendant to it.  Are there questions?  Ms.2

Miller?3

VICE CHAIR MILLER:  Well, I'm just4

wondering if everyone else who has asked for party5

status lives in the Colony Hill Neighborhood.6

MS. FERSTER:  I don't know that.7

VICE CHAIR MILLER:  Can you --8

MS. FERSTER:  I don't know.9

VICE CHAIR MILLER:  Don't?10

MS. FERSTER:  I don't have their11

applications before me and I don't have their12

addresses.13

VICE CHAIR MILLER:  Okay.  So when the14

Chair asked you if you were willing to take in those15

that applied for party status, are you referring only16

to those that live in Colony Hill or anybody else?17

MS. FERSTER:  Well, I was aware of the two18

individuals who were part of the neighborhood, I19

understand, and my client consented.  So I think my20

client is willing to, if others are willing, proceed21

under -- with, alongside, Colony Hill and even if they22

are not neighbors, they are willing to join forces23

with other individuals.24

VICE CHAIR MILLER:  Okay.  Thank you.25
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CHAIRPERSON GRIFFIS:  All right.1

MS. FERSTER:  Okay.  Yes, we cannot speak2

for the Germany Embassy.3

CHAIRPERSON GRIFFIS:  That's fine.  Very4

well.  Other Board questions of Ms. Ferster in5

representing the Colony Hill Neighborhood Association,6

clarifications?  It's fairly complete in the 10 page7

submission laying out the request for party status and8

all the elements that are of concern that will be9

brought forth.  There is a representation of neighbors10

listed that were part of this request and also the11

adjacency to the proposed project.12

Are there any other clarification13

questions from the Board required?  Mr. Feola, do you14

have a position on the request for party status of the15

Colony Hill Neighborhood Association?16

MR. FEOLA:  Thank you, Mr. Chair.  We do17

not object to Colony Hill Neighborhood Association18

partaking.19

CHAIRPERSON GRIFFIS:  Excellent.  Very20

well.  And the ANC-3D, is the ANC present?  Do you21

have a position on the Colony Hill Association party22

status request?23

MS. GATES:  We do not object.24

CHAIRPERSON GRIFFIS:  Excellent.  Very25
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well.  I think noting no objections from those1

participants, but also going to the substance of the2

request for party status, I think it does rise to the3

level of being granted party status in opposition in4

this case.  It meets all the threshold aspects with5

specific relation to how, as an association and group,6

it would be uniquely or distinctly impacted and then7

rising to the level of those specific elements of how8

that impact might be evidenced.9

Are there any other consenting opinions on10

that?  Any opposition to granting?  Not noting any,11

then we'll take it as the consensus of the Board to12

move ahead and establish the first party in13

opposition.14

Now, let's go down to -- I have lost my15

master list.  We'll start at the top.  Board Members,16

I would draw your attention to Exhibit 13.  Mr.17

Kruvant is indicated not present and has not come in.18

If so, you can bring that to my attention.  I would19

also note that the request for party status was not20

timely filed.21

Are there comments on this one or would22

you like me to run through all of them?  Yes?23

VICE CHAIR MILLER:  Well, I guess this24

looks like one that could join the Colony Hill group25
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perhaps.1

CHAIRPERSON GRIFFIS:  Yes.2

VICE CHAIR MILLER:  Since it --3

CHAIRPERSON GRIFFIS:  Rather than us kind4

of bartering back and forth where people go or not go,5

I suggest we look at these individually as to whether6

they meet the threshold test of the request for party7

status.8

We can ask the party that has now been9

established whether they would keep their enrollment10

open if there are others that wanted to bring their11

resources to it.  Obviously, we're not going to count12

up numbers of do you have 50 or do you have 80 people13

on your board, but as these parties are -- he is not14

present.15

I would suggest that, one, I don't think16

it rises to the level of being granted party status by17

two counts.  One, in terms of what has actually been18

submitted in the application and, two, the fact of not19

being present.  Obviously, we have held high the20

participation in the hearing as part of the21

requirements and responsibilities of being granted.22

So I would not support the granting of the23

party status of Mr. Kruvant and note that there is a24

party in opposition that shares the comments and25
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concerns that actually he raised.  Others?1

VICE CHAIR MILLER:  I would agree.  He2

doesn't show how he is individually affected3

differently from the general public.  He is talking4

about traffic in general on Foxhall Road and it's5

untimely.6

CHAIRPERSON GRIFFIS:  Excellent.  Let's7

move on then.  We do have John Forrer who is present,8

yes, sir, and also has attached the aspect and raises9

the issues of traffic, architectural quality,10

character and/or absence of restrictions.  Operations11

of the school are also a major concern brought to the12

fore.13

My concern in the applicant's answer to14

Question 6, it states that Items 1 to 4, which are15

those elements, affect us and our neighbors in Colony16

Hill much more significantly and distinctly.  A very17

good afternoon, sir.18

MR. FORRER:  Good afternoon.19

CHAIRPERSON GRIFFIS:  If you wouldn't mind20

stating your name and address for the record.21

MR. FORRER:  Yes, John Forrer.  I live at22

1714 Hoban Road.23

CHAIRPERSON GRIFFIS:  Excellent.  Thank24

you very much, Mr. Forrer.  It's a pleasure to see you25
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this afternoon.  Can you tell me as the Board looks at1

this how we would view you to be uniquely or2

distinctly impacted?3

MR. FORRER:  I don't believe that I am4

impacted differently from my immediate neighbors on5

Hoban Road, but I may be impacted differently from6

other neighbors within the Colony Hill Neighborhood7

who live on different streets.8

CHAIRPERSON GRIFFIS:  How so?9

MR. FORRER:  The street pattern within10

Colony Hill is partially one way, partially two way.11

The new proposed development of 28 lots, 19 that are12

specified as theoretical subdivision and nine others13

that are not matter-of-right lots along Hoban Road or14

at least are so designated, although I notice that15

DDOT referred to all 28 of them as part of the16

request, and I think there may be some merit to the17

DDOT position on that.18

In any event, as the traffic comes out of19

that new neighborhood, all 28 exiting from under the20

plan proposed by the Friends of St. Patrick's, all 2821

exiting onto Hoban Road at an extension of 45th22

Street, it will disperse in various directions23

depending upon how the traffic pattern in the24

neighborhood ultimately winds up.25



335

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

And, therefore, those of us who live in1

different parts of the neighborhood will be2

differently affected and may, therefore, have3

differing opinions with regard to the best manner of4

handling that traffic.5

CHAIRPERSON GRIFFIS:  Excellent.  So if I6

understand you correctly, that you have a different or7

unique distinction or impact based on the proximity to8

the proposed single family dwellings?9

MR. FORRER:  Correct.10

CHAIRPERSON GRIFFIS:  Okay.  And you're on11

Hoban.  Is that correct?12

MR. FORRER:  Correct.13

CHAIRPERSON GRIFFIS:  All righty.  Let me14

see if I can find that.  Okay.  There is that15

proximity.  Excellent.  Let's then go to Hoban.  We16

have Mr. Ward also on Hoban, Ms. Walsh also on Hoban17

who is not present.  Is that correct?  And the Colony18

Hill Neighborhood Association also represents members19

on Hoban.  Is that correct?20

UNIDENTIFIED SPEAKER:  Correct.21

CHAIRPERSON GRIFFIS:  Okay.  How would22

that -- I guess, how am I understanding your position23

as different than the larger group that is looking at24

that issue?  And let me just step back a little bit,25
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because there is an important aspect of why we do1

this.  One is for efficiency, but what does that2

efficiency actually mean?3

It means that it will be an effective4

presentation of the facts.  We won't have a hearing5

where we have, you know, 20 people coming up and6

telling us the same thing and, in fact, it's a7

diminishing return when we do that.  It's better to8

have it all together and organized.  And so what I'm9

trying to do is make sure that when we move forward,10

that everyone is identified so that we make sure that11

we get the most important facts and all the facts on12

all the elements and issues.13

So what I'm asking you to say is, well,14

say we have this party in opposition already15

established, how are they not going to tell me things16

that are of critical importance to your impact?17

MR. FORRER:  It is, I think, the intention18

of the Neighborhood Association to not simply state19

what we are opposed to in the application, but to20

suggest alternative solutions to the various21

identified problems.  We may have differences of22

opinion within our neighborhood on what those23

alternative solutions ought to be even though we're in24

agreement that what was proposed by the Friends of St.25
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Patrick's is not adequate.1

And those of us that live on lower Hoban2

Road, as we refer to it, the part of Hoban that is3

between 45th Street and Reservoir Road, may wind up4

having -- we may not.  I hope we won't, but we may5

wind up having a different opinion --6

CHAIRPERSON GRIFFIS:  Okay.7

MR. FORRER:  -- from those who live on8

45th Street or those who live on Hadfield.9

CHAIRPERSON GRIFFIS:  Understood.10

MR. FORRER:  Or those who live on upper11

Hoban.12

CHAIRPERSON GRIFFIS:  Excellent.13

MR. FORRER:  And it is to preserve the14

right to represent that different opinion that I15

requested the --16

CHAIRPERSON GRIFFIS:  Okay.17

MR. FORRER:  -- individual party status.18

CHAIRPERSON GRIFFIS:  And when you refer19

to lower Hoban, that's the 1700 block of Hoban?20

MR. FORRER:  1700 and 1801, 1804, I think.21

CHAIRPERSON GRIFFIS:  Okay.22

MR. FORRER:  Those all the way up to --23

from 45th Street going east and then it makes a 9024

degree turn and goes south down to Reservoir Road.25
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CHAIRPERSON GRIFFIS:  I don't have a good1

map in front of me.  I'm going to get one though2

because I need to know where all these places are.3

Let me ask then is anyone else here present in request4

for party status that lives on Hoban?5

MR. FORRER:  Both --6

CHAIRPERSON GRIFFIS:  I have some listed,7

but I'm not sure if anyone is present.8

MR. FORRER:  Both the names that you just9

mentioned.10

CHAIRPERSON GRIFFIS:  Right.11

MR. FORRER:  Walshes live right across the12

street from me and C.D. Ward lives just two houses up13

from the Walshes.14

CHAIRPERSON GRIFFIS:  But no one else is15

here present?16

MR. FORRER:  That lives on lower Hoban?17

CHAIRPERSON GRIFFIS:  Yes.18

UNIDENTIFIED SPEAKER:  On lower Hoban?19

CHAIRPERSON GRIFFIS:  Yes, but you're20

already a party.  I can't give you another party21

status.  It's like too many gold medallions.  You know22

what I mean?  All right.  Well, this is what I'm23

proposing.  I mean, I think there is a unique24

situation at this point that I have heard.  I will25
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have other Board Members if they have questions raise1

them at this time.2

VICE CHAIR MILLER:  Well, I'm looking at3

the Colony Hill Neighborhood Association's request for4

party status and individuals listed as being included5

in that group have several people that live on the6

1800 block and the 1700 block of Hoban Road.  That is7

Richard Lobes, William Mroney, Samuel Barnes and8

Winnifred Portnoi.9

So my question is, I mean, is that the10

area that you're talking about and it seems like it11

would make it confusing if you're saying that your12

interests are going to be represented separately from13

theirs and you live in the same block.14

MR. FORRER:  I believe that the list that15

you're looking at was a list of everyone who lives16

within or is represented to live within 200 feet of17

the property.18

VICE CHAIR MILLER:  Oh, okay.19

MR. FORRER:  It does not represent20

anything more than that.21

VICE CHAIR MILLER:  Oh, okay.  Thank you22

for clarifying that.23

CHAIRPERSON GRIFFIS:  What?  Ms. Ferster?24

I don't think that's the correct.  The second page,25
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you list the participants in your association.  That's1

not a listing of a 200 radius, is it?2

MS. FERSTER:  That's correct.  These are3

all members of the Colony Hill Neighborhood4

Association.5

CHAIRPERSON GRIFFIS:  Okay.  So they are6

all being represented.7

MR. FORRER:  May I ask --8

CHAIRPERSON GRIFFIS:  Yes.9

MR. FORRER:  -- the attorney a question10

here?  Did you have from each of those people a11

request that they be individually listed?12

MS. FERSTER:  And, again, just for13

clarification, we didn't submit a request for14

individual party status on behalf of these15

individuals.  We just wanted the Board to know that16

within the association, the membership includes17

individuals who live within 200 feet of the site.  So18

these individuals are not requesting --19

CHAIRPERSON GRIFFIS:  Oh, so that's all20

you need to be a member?21

MS. FERSTER:  They are just members.  They22

are members of the association, but they are not23

requesting individual party status.  They are just --24

we just want --25
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CHAIRPERSON GRIFFIS:  No, I know that.1

We're not debating individually.2

MR. FORRER:  Those are perhaps 10 of the3

41 members of Colony Hill.4

MS. FERSTER:  There are more members.5

MR. FORRER:  They are those who happen to6

live within 200 feet and that is why they were listed7

there.  It has no more significance than their8

geographic location.9

VICE CHAIR MILLER:  So they didn't ask you10

to represent them in this proceeding, per se?11

MS. FERSTER:  No, no, I'm only12

representing --13

VICE CHAIR MILLER:  The association.14

MS. FERSTER:  -- the association and these15

individuals are members of the association.16

VICE CHAIR MILLER:  Okay.17

CHAIRPERSON GRIFFIS:  Fascinating.  Did18

you have something?19

MS. GATES:  Ms. Miller just asked my20

question.21

CHAIRPERSON GRIFFIS:  Okay.  Good.  All22

right.  Well, there we are.  We have Mr. Forrer before23

us at 1714 Hoban.  Let's move to -- Mr. Ward is not24

present and Ms. Walsh is not present.  Again, the25
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Republic of Germany, is there a representative from1

the Republic of Germany yet?  No.  Very well.  Yes,2

Mr. Herbert and Comeau?3

MS. COMEAU:  Comeau.4

CHAIRPERSON GRIFFIS:  Comeau.  Indeed.5

MR. HERBERT:  Herbert and Comeau.6

CHAIRPERSON GRIFFIS:  Excellent.  Herbert.7

Excellent.  Thank you.  Exhibit 36, Board Members,8

questions, clarifications?9

VICE CHAIR MILLER:  You're listed here as10

a member of the Colony Hill Neighborhood Association.11

MS. COMEAU:  Yes.12

MR. HERBERT:  That's correct.13

COURT REPORTER:  Please, turn on your14

microphone.15

MS. COMEAU:  Sorry.16

VICE CHAIR MILLER:  Are you requesting17

party status separate from the association then?18

MR. HERBERT:  Yes, we are.  We live at19

1717 Foxhall Road, which is the first house south on20

Foxhall Road from this development and I think Mr.21

Forrer proved the case.  As he went through the22

neighborhood for you, he never mentioned anybody23

living on Foxhall Road.24

We think we have unique -- it's our25
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driveway that is going to be blocked by all the1

traffic created by this development.  We think we have2

unique situations to bring to you.3

CHAIRPERSON GRIFFIS:  Okay.  And you feel4

that your participation needs to be at the level of a5

party rather that just presenting testimony?6

MR. HERBERT:  At this time we do, yes,7

sir.8

CHAIRPERSON GRIFFIS:  Okay.  So we have9

one of the very strong aspects of this is the10

particular location, which of course then impact would11

be distinct from someone on Hoban.  Okay.  Other12

questions?  Have we not taken up a request for party13

status by anyone else that is here present?  Does14

anyone else feel like we haven't announced them?  Very15

well.16

MR. FEOLA:  Mr. Chairman?17

CHAIRPERSON GRIFFIS:  Yes?18

MR. FEOLA:  May the applicant comment?19

CHAIRPERSON GRIFFIS:  I was just going to20

tee it up for you to tell you what you can comment on.21

We have two requests for party status that is before22

us, so you can move ahead.23

MR. FEOLA:  The applicant doesn't oppose24

either of the two party requests, two requests for25
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party status.  Although, we do request that it be1

granted a limited, if you will, request.  I mean, I2

think both Mr. Forrer and Mr. Herbert and Ms. Comeau3

have participated with the Colony Hill Neighborhood4

Association.5

As far as I know, they are both members of6

the Colony Hill Neighborhood Association.  I know Mr.7

Forrer was very involved on behalf of the Colony Hill8

Neighborhood Association in the architectural review9

process that went on.  And I guess I would just like10

not the hearing to be dragged out with cross11

examination and duplicitous testimony when there is an12

organization.  They have hired counsel.  They have13

experts.14

If any of those individuals have a15

different opinion as to how the association comes out,16

they are certainly free to express that in the time17

allotted to them.  But I don't see that they should be18

accorded the full party status that would normally be19

given to somebody whose interests are completely20

different.21

CHAIRPERSON GRIFFIS:  Okay.  Interesting.22

We have like a junior party status going.  I'm not23

sure how we would actually deal with that in the24

regulations.  But I think, in seriousness, what Mr.25
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Feola has brought up is an excellent point and1

actually speaks directly to our regulations, and that2

is one of my major responsibilities is to make sure3

that we do not have duplicative testimony or actually4

non-jurisdictional testimony.  So that is part of my5

role, is to make sure that we stay on point and move6

ahead.7

With that, I think that we don't have8

different levels of party status, you are or you are9

not, but I think it is important to understand how10

this, the proceedings, will move ahead and, therefore,11

do enough coordination with all those parties if we12

have more than one party established, so that we're13

not looking at duplicating cross examination questions14

and/or testimony.15

Taking that under advisement, Board16

Members, is there any indication of a direction to17

proceed?  Good.18

I would like to make a recommendation that19

the Board proceeds in this fashion.  Mr. Forrer has20

requested party status from Hoban Road.  He made, I21

think, the astute, persuasive comment that he may22

agree with some, but not entirely, directions of other23

parties in opposition or testimony and I would support24

establishing him as a party.25
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In two fashions I will make comments on1

his request.  That is, Mr. Forrer, I was wondering if2

you would be open, this isn't necessarily a3

prerequisite for my position on your party status4

application, but if you would be open to coordinating5

with others on Hoban Street that are not here present6

and I do not believe will rise to the level of being7

granted party status if they were wanting to assist8

you in the presentation of the case, if that would be9

amenable to you.10

I'm not going to ask you to answer that,11

but I would hope you would keep that in your framing12

of your case presentation if you are granted party13

status.  The other is again to reiterate the14

efficiency that we will try and strive for on the15

13th.16

Let me hear others, if there is any17

opposition to that position of Mr. Forrer, Exhibit No.18

48, request for party status at this time.  Ms.19

Miller?20

VICE CHAIR MILLER:  No, I don't have any21

opposition to it.  I was just looking at our22

regulations and I just want to bring to the parties'23

attention that even if there are three groups in24

opposition, whatever how many number there are, you25
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will need to share the time allocated to -- okay.  And1

so in any event, you will just coordinate.2

And I think that if you have a specific,3

you know, interest that is separate from the Colony4

Hill Association, that it would serve you well to5

focus on, you know, your specific point.  Make sure6

you have enough -- your time is allocated to that.7

But I just wanted to -- you know, whether you're one8

group or three groups, you have the same amount of9

time, basically, under our regulations, which is10

3117.4.11

MR. FORRER:  The three groups that you are12

referring to includes the association as well as --13

VICE CHAIR MILLER:  Yes.14

MR. FORRER:  -- the two of us?15

VICE CHAIR MILLER:  Yes.16

CHAIRPERSON GRIFFIS:  That's right.  Time17

is going to break down on an equitable distribution18

based on the time that's allotted for the applicant to19

present their case.20

MR. FORRER:  I can --21

CHAIRPERSON GRIFFIS:  And then I will22

establish a time for the opposition parties, which23

will be judicial in terms of what the applicant had.24

But if they took an hour, then the parties in25
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opposition are granted an hour.  And if there are 101

parties in opposition, then they split it 10 ways.  If2

there are three, then they split it three ways.3

MR. FORRER:  Well, speaking for myself, I4

certainly am agreeable to -- I fully understand that5

those are the rules, but in addition I think they were6

sensible ones and I fully agree with them, and I think7

we'll have no difficulty in dealing with it.8

CHAIRPERSON GRIFFIS:  Excellent.  Mr.9

Feola, comments on the other request?10

MR. FEOLA:  The other request being?  I'm11

sorry.12

MR. HERBERT:  The Herberts.13

MR. FEOLA:  The Herberts?14

CHAIRPERSON GRIFFIS:  Yes.  No, which one15

did you say?  Yes, Herbert and -- I'm sorry, I'm16

getting your names --17

MR. HERBERT:  It's Herbert and Comeau.18

MR. FEOLA:  Comeau, Comeau.19

CHAIRPERSON GRIFFIS:  Herbert.  I'm going20

to do this phonetically here.  All right.  Herbert.21

Okay.22

MR. FEOLA:  It's the same comment.  I23

think they are within 200 feet and they meet the test,24

except that I believe they have participated with the25
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Colony Hill Neighborhood Association all along and I1

don't see their interest different from Mr. Kentz or2

others that live in that association.3

CHAIRPERSON GRIFFIS:  Excellent.  Okay.4

You have noted a slight opposition, but not a position5

of opposition to your request for party status, also6

known and as I have indicated that you have a unique7

position in terms of impact.8

However, do you believe that it does rise,9

I have asked you this but I will ask you again, to the10

level of participating as a party or is testimony11

sufficient enough to present how you would be impacted12

in terms of your driveway during the new traffic13

patterns, if there are any?14

MR. HERBERT:  Well, contrary to the15

suggestion, we haven't been extreme participants in16

the Colony Hill matters.  Mr. Forrer was on one of the17

committees.  We have not been.18

CHAIRPERSON GRIFFIS:  Okay.19

MR. HERBERT:  My wife is a board member of20

the FCCA, so she has been in a lot of discussions with21

the FCCA.22

CHAIRPERSON GRIFFIS:  What is FCCA?23

MR. HERBERT:  The Foxhall Community24

Citizens Association.25
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CHAIRPERSON GRIFFIS:  Oh, I'm sorry.1

Okay.2

MR. HERBERT:  And she has been in that3

status and we are members of the association.  But as4

was briefly mentioned to you before, when the5

neighborhood was recounted to you, there was no6

mention of Foxhall Road.7

CHAIRPERSON GRIFFIS:  Right.8

MR. HERBERT:  We do think we are not --9

you know, as one of the three houses on Foxhall Road10

that is part of this association, not often on the11

forefront of what is being thought about, we have12

particular questions and concerns about their13

intersection design and their impact on Foxhall Road.14

This has, frankly, not been, you know, a15

high level issue for this association and so we think,16

at this point, we do have very unique concerns.  Our17

driveway is the one that is going to be blocked by all18

this traffic and we do request party status.19

CHAIRPERSON GRIFFIS:  Good.  Okay.  Any20

other comments, questions from the Board, positions?21

Is there any opposition to granting party status?22

We'll call you the Foxhall Road Party because you're23

like carrying the whole road, which you just said.24

MR. HERBERT:  That's right.25
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CHAIRPERSON GRIFFIS:  No one else is1

speaking to the rights of Foxhall.  Okay.  Then I see2

no difficulty in doing that.  At this point then we3

have established three parties in opposition.  I would4

make note, of course, again that we would have a5

little bit of an openness in terms of how you want to6

form that.  We have granted two individuals that can,7

of course, coordinate with others that have similar8

views.9

And, of course, the association is a party10

in opposition, which will be open to others that are11

within their membership group.  Very well.  Mr. Feola,12

anything else?13

MR. FEOLA:  On the parties?  On the14

parties, sir?  I'm sorry.15

CHAIRPERSON GRIFFIS:  Any other16

preliminary matters, parties?17

MR. FEOLA:  No, but we do have the --18

sorry.19

(Whereupon, at 5:00 p.m. the Public20

Hearing continued into the evening session.)21

22

23

24

25
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E-V-E-N-I-N-G S-E-S-S-I-O-N1

5:00 p.m.2

CHAIRPERSON GRIFFIS:  You were saying?3

MR. FEOLA:  We have by prior submission4

offered or attempted to offer a number of witnesses as5

experts in their field.6

CHAIRPERSON GRIFFIS:  Excellent.7

MR. FEOLA:  And maybe we can address that8

as a preliminary matter at this time.9

CHAIRPERSON GRIFFIS:  I think that's good10

utilization of time.  I was being a little hesitant,11

but I'm going to be absolutely clear.  We have had 1312

requests for party status.  We have now gone through13

12 of them.  We have established three.  Thereby, one14

can ascertain that they others have been denied.15

But to make it official, is there any16

differing positions from the Board Members that they17

would have been denied as individual party status with18

specifics?  Of course, some have joined others.  Is19

everyone clear on that?  Well, that's too bad, because20

we could have done it very effectively.21

If they have not been granted party status22

at this point, we have taken them up and, therefore,23

have not granted party status.  So on the other side24

of that is then we have denied the individual party25
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status unless there are others that you want to bring1

up or any other Board Members want to take up at this2

time.  Okay.3

This position then of those 12 and I have4

noted 12 and we had 13 applications.  We have one last5

final one to go and that is I'm a little perplexed on6

how to deal with the Federal Republic of Germany's7

request for party status and I would ask again if8

anyone is present from the Republic of Germany.9

MR. FEOLA:  Mr. Chairman?10

CHAIRPERSON GRIFFIS:  Yes?11

MR. FEOLA:  The applicant and the Republic12

of Germany or the German Embassy have come to an13

accommodation as late as yesterday, about 4:30, but14

obviously they didn't get their withdrawal in the15

record.16

CHAIRPERSON GRIFFIS:  Okay.  At this point17

I think we would hold it in abeyance and see if18

there's matters that are settled before we move ahead19

to the other.  I would take note, I guess from the20

Board's perspective, that it somewhat concerns me in21

rising to this level of a status request from an22

embassy, a chancellor or a foreign entity or23

government and I would make a request perhaps -- not24

perhaps.25
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I would make a request that the Board1

communicate with the State Department that we do have2

this in the record just for clarification and make3

sure that we know that we're getting all of the4

communication in that we should be and all the5

channels are open that are required.6

That being said, I think that takes in all7

of those that are before us today.  Let's move ahead8

then.  We do have the parties established.  Mr. Feola9

has a witness list.  He wants to establish expert10

witnesses.  Expert witnesses, of course, are those --11

just like persons and parties, we have witnesses and12

expert witnesses.  The difference between an expert13

witness and a normal witness is -- or no, I do know.14

An expert witness is one that's15

established as having, obviously, an expertise in a16

subject field.  And why do we establish those?17

Because they can provide the Board analysis or opinion18

of things, as opposed to other witnesses that will be19

providing us straight facts.20

So with that, let's move ahead to the21

establishment of the expert witnesses, Mr. Feola.  You22

have previously submitted all of that.  Is that23

correct?24

MR. FEOLA:  That is correct.25
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CHAIRPERSON GRIFFIS:  Do you have1

additional that you want us to look at or can you --2

MR. FEOLA:  No, sir.3

CHAIRPERSON GRIFFIS:  -- refresh me in4

what exhibit that is?  I know it's in here somewhere.5

MR. FEOLA:  Yes, there is --6

CHAIRPERSON GRIFFIS:  That's right.  It's7

a separate submission.8

MR. FEOLA:  February 15th.  I don't have9

the BZA exhibit number --10

CHAIRPERSON GRIFFIS:  Yes, yes, yes,11

it's --12

MR. FEOLA:  -- marked on my copy.13

CHAIRPERSON GRIFFIS:  Hold on.  Is it 38?14

Okay.  We're looking for Exhibit 38.  Here it is.15

Very well.  Let's begin then.  The first one is --16

MR. FEOLA:  Alan.17

CHAIRPERSON GRIFFIS:  -- Alan Ward.  Is18

that correct?19

MR. FEOLA:  From Sasaki Associates.  Yes,20

that's correct.21

CHAIRPERSON GRIFFIS:  Okay.  And I'm22

sorry, do the parties have this in front of them?23

This is the fun part.  Not really, but, Board Members,24

questions, comments on that?25
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MR. FEOLA:  It's not.  It's a separate1

file.2

CHAIRPERSON GRIFFIS:  Mr. Ward, I note3

that we have -- actually, Mr. Feola, you can provide4

me --5

MR. FEOLA:  Mr. Chairman, we did provide6

that obviously to Ms. Ferster.7

CHAIRPERSON GRIFFIS:  Oh, sure.8

MR. FEOLA:  But since the new parties were9

not parties --10

CHAIRPERSON GRIFFIS:  That's okay.11

MR. FEOLA:  -- they don't have copies of12

what you're reading from.13

CHAIRPERSON GRIFFIS:  That's right.  I'm14

not sure I'm going to have them weigh in on15

establishing experts anyway.16

MR. FEOLA:  Okay.17

CHAIRPERSON GRIFFIS:  But I figured if18

they were here, they could review what we're looking19

at.  Otherwise, it may get even more tedious than it20

actually is.  The difference between expert status of21

the EDAR representative that I had noted and also the22

Ward of Sasaki, is there a difference?  Are they being23

established experts in the same field?24

MR. FEOLA:  No, sir.25
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CHAIRPERSON GRIFFIS:  Good.  Difference?1

MR. FEOLA:  Mr. Ward is being offered as2

an expert in site planning and urban design.3

CHAIRPERSON GRIFFIS:  Okay.  Questions,4

comments on that?  Is there any concern that Board5

Members would like me to be aware of in establishing6

or not expert status?  Very well.  Let's move ahead.7

I don't see any reason why we wouldn't establish Mr.8

Ward as an expert.  Next?9

MR. FEOLA:  Anthony Barnes from Barnes10

Vantze Architects in architecture.11

CHAIRPERSON GRIFFIS:  Are you aware if Mr.12

Barnes has been established before?13

MR. FEOLA:  He has.14

CHAIRPERSON GRIFFIS:  Exactly.  Okay.15

MR. FEOLA:  Before the BZA.  Yes, that's16

correct.17

CHAIRPERSON GRIFFIS:  Architecture.  I18

have no difficulty there.  Next, Mr. --19

MR. FEOLA:  Marsha Lee from Eva in20

landscape architecture.  She is the individual --21

CHAIRPERSON GRIFFIS:  Okay.22

MR. FEOLA:  -- who did the landscape plan23

and I believe she has been qualified if not before the24

Board, before the Zoning Commission.25
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CHAIRPERSON GRIFFIS:  I think it was1

before the Board, was it not, on the -- didn't we hear2

it in -- okay.  Also a very impressive background in3

terms of the landscape architecture.  I have no4

difficulty in establishing Ms. Lee.  Let's move ahead5

then.6

MR. FEOLA:  Mr. Pitchford, Keith7

Pitchford, Pitchford and Associates, arborist.  He has8

been recognized as an expert by this Board.9

CHAIRPERSON GRIFFIS:  Was it a10

controversial case?  Indeed.  Excellent.  No11

difficulty there.  Let's move ahead.12

MR. FEOLA:  Steve Crum of Macris,13

Hendricks and Glascock, civil engineering.14

CHAIRPERSON GRIFFIS:  Why are we needing15

a civil -- oh, yes, indeed.  Okay.16

MR. FEOLA:  And it appears he has not17

appeared before this Board, but before Montgomery18

County Board of Appeals zoning hearings and/or19

etcetera.20

CHAIRPERSON GRIFFIS:  If I could, is he21

present?22

MR. FEOLA:  No, sir.23

CHAIRPERSON GRIFFIS:  Mr. Feola, I don't24

question it.  It shows an impressive expert witness25
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experience, but not actual technical experience.  I'm1

just wondering if there were analogous projects that2

we would be aware of if you knew.3

MR. FEOLA:  We could get a list, but he is4

a practicing civil engineer.5

CHAIRPERSON GRIFFIS:  All right.  Yes.6

Okay.  I don't have any need to have additional7

information.  If it's not readily available, I think8

we can rely on the breadth of witness areas that he9

has been present in and move ahead.  So we have a10

civil engineering witness there.  Okay.  Next?11

MR. FEOLA:  Scott Roser, water quality,12

hydrology with Macris, Hendricks and Glascock.13

CHAIRPERSON GRIFFIS:  I don't think we14

have ever had a water quality, hydrology and15

hydraulics expert.16

MR. FEOLA:  You will probably hear more17

about this in this case than you care to.18

CHAIRPERSON GRIFFIS:  You learn an awful19

lot.  Okay.20

MR. FEOLA:  Michael Rolband, wetlands.21

Mr. Rolband has been an expert before the Zoning22

Commission, if not before this Board.23

CHAIRPERSON GRIFFIS:  Right.  And this,24

the testimony here, is going to be going towards25
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establishing that there are wetlands or the treatment1

of the wetlands?2

MR. FEOLA:  That there are no3

jurisdictional wetlands, but there are some local4

wetlands and the treatment thereof, yes.5

CHAIRPERSON GRIFFIS:  So the designation6

of those.  Okay.  I think it's pretty clear that Mr.7

Rolband is capable of addressing that.8

MR. FEOLA:  Mr. Turner, the next9

gentleman, works with Mr. Rolband who -- Mr. Turner10

would -- there was some scheduling.  We didn't know11

which was going to testify.  Both won't testify, but12

I believe Mr. Turner will probably be the one who13

testifies actually.14

CHAIRPERSON GRIFFIS:  Okay.  Similar15

experience, obviously, and also on a professional16

level achievement.  No difficulty there.17

MR. FEOLA:  Marty Wells, traffic.18

CHAIRPERSON GRIFFIS:  Indeed.19

MR. FEOLA:  As you know, he has been20

before this Board many times.21

CHAIRPERSON GRIFFIS:  And that's it?22

MR. FEOLA:  That's it, sir.23

CHAIRPERSON GRIFFIS:  Excellent.  Are24

there other witnesses that you're going to be -- there25
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are other witnesses that you're presenting?1

MR. FEOLA:  Yes.2

CHAIRPERSON GRIFFIS:  Okay.  But those are3

the expert witnesses?4

MR. FEOLA:  Yes, sir.5

CHAIRPERSON GRIFFIS:  Okay.  Very well.6

Anything else?7

MR. FEOLA:  No, sir.8

CHAIRPERSON GRIFFIS:  Yes.  Ms. Ferster,9

do you have a witness list at all?  Are you going to10

be proffering any expert witnesses?11

MS. FERSTER:  We are proffering two expert12

witnesses.  Would you like to hear them now?13

CHAIRPERSON GRIFFIS:  If you would like.14

I mean, we could certainly use the time.15

MS. FERSTER:  Okay.  And I also did have16

a question about one of the applicant's witnesses as17

well.  Would this be the appropriate time to raise18

that?19

CHAIRPERSON GRIFFIS:  Sure.20

MS. FERSTER:  I just noticed that Mr. Crum21

is a civil engineer, but he does not appear to be22

licensed in the District of Columbia or have any23

experience in the District of Columbia.  So if he were24

here I -- or I would ask the counsel to proffer25
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whether or not any experience or licensure in the1

District of Columbia would be relevant to his2

testimony.3

CHAIRPERSON GRIFFIS:  On top of that, let4

me just ask is he the design engineer?  Is he the5

civil engineer for the project?6

MR. FEOLA:  Yes.7

CHAIRPERSON GRIFFIS:  Okay.8

MR. FEOLA:  But I don't know the answer to9

those questions.10

CHAIRPERSON GRIFFIS:  Right.  Okay.11

MR. FEOLA:  We certainly --12

CHAIRPERSON GRIFFIS:  And he is the one13

that --14

MR. FEOLA:  -- can bring it next time.15

CHAIRPERSON GRIFFIS:  -- we had asked and16

he wasn't present.  I would only assume that if he's17

doing the work here in the District that there is some18

sort of licensing there.  Okay.  Yes.  You look19

awfully ready for something.  Okay.  Yes, you have20

witnesses?21

MS. FERSTER:  Okay.  Yes, we have two22

witnesses.23

CHAIRPERSON GRIFFIS:  Can you turn your24

microphone on?25
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COURT REPORTER:  Please, turn on your1

microphone.2

CHAIRPERSON GRIFFIS:  I was just trying to3

get in there faster.4

MS. FERSTER:  We have two witnesses that5

we would like to qualify as expert witnesses.  We have6

other witnesses, but only two experts, Kenneth7

Doggett, who is a partner with, sorry, the Doggett8

Group as a planner and Joe Mehra, who is a traffic9

expert and we would like him to qualify as a traffic10

expert.  And we have copies of his --11

CHAIRPERSON GRIFFIS:  Mr. Mehra is with12

who?13

MS. FERSTER:  He is with MCV Associates,14

Inc.  He is the president.15

CHAIRPERSON GRIFFIS:  Okay.  Just looking16

at them quickly.17

MS. FERSTER:  I have some extras of Mr.18

Mehra's.19

CHAIRPERSON GRIFFIS:  If I'm not mistaken,20

Mr. Doggett has been presented before us.  I don't21

recall whether he had been an expert witness or not.22

Ms. Ferster, for clarity, you have indicated Mr.23

Doggett is going to be proffered as an expert witness24

in planning, land use planning?25
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MS. FERSTER:  Yes, Mr. Doggett is an1

expert planner.2

CHAIRPERSON GRIFFIS:  Okay.  And that is3

going to go to what, testimony regarding the land4

planning of what is being proposed and analysis of5

that?6

MS. FERSTER:  That is correct,7

comprehensive plan issues.8

CHAIRPERSON GRIFFIS:  Oh.9

MS. FERSTER:  The design issues to a10

certain extent.11

CHAIRPERSON GRIFFIS:  Okay.  Okay.12

Questions, comments?13

MS. FERSTER:  I believe Mr. Doggett has14

been qualified as an expert before this Board as well.15

CHAIRPERSON GRIFFIS:  Who has?16

MS. FERSTER:  Mr. Doggett.17

CHAIRPERSON GRIFFIS:  Has?18

MS. FERSTER:  Yes, he has.19

CHAIRPERSON GRIFFIS:  Okay.  I had thought20

so.  I mean, I'm sure I recall his testimony prior.21

I don't have any difficulty there.  And the second,22

Mr. Mehra has been before us also, has he not?23

MS. FERSTER:  Mr. Mehra has also been24

before you as an expert.25
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CHAIRPERSON GRIFFIS:  Yes.  Okay.  I don't1

have any concern in establishing those two.  Very2

well.  We'll pass -- can we pass a copy back down to3

Ms. Bailey so she has one for the record and we'll4

make sure that that's in.  Okay.5

What else do we have?  Was there6

something?  Yes, Ms. Gates?7

MS. GATES:  Given the scope of this8

project, we would like to request that the Department9

of Health, DDOT, as well as OP participate in these10

hearings and actually participate, not just file11

reports.  And we would like to ask if Officer Tony12

McElwee, who is the police service area officer for13

the area where the school -- for which the school is14

being proposed, might also be granted expert status.15

CHAIRPERSON GRIFFIS:  He carries a gun,16

doesn't he?  He can be an expert.  Who is calling him17

as a witness?18

MS. GATES:  The ANC would.19

CHAIRPERSON GRIFFIS:  Oh, okay.20

Excellent.  Go ahead.21

VICE CHAIR MILLER:  What would he be an22

expert in?23

MS. GATES:  Conditions on Foxhall Road.24

I don't think any of the people who have written25
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reports have the expertise on the daily activities on1

Foxhall Road that the police officer does.2

CHAIRPERSON GRIFFIS:  It's an interesting3

position.  I don't think we have ever done it before.4

Let me hear from others.  We'll go just down5

chronologically.  Ms. Ferster, comment on that?6

MS. FERSTER:  Our position is that7

testimony would be very relevant in terms of the8

number of accidents on Foxhall Road.9

CHAIRPERSON GRIFFIS:  Testimony we're not10

going to preclude.  He will be here for testimony.11

The point is to establish the officer as an expert12

witness in the traffic conditions on Foxhall.13

MS. FERSTER:  We would concur.14

CHAIRPERSON GRIFFIS:  Yes.  Mr. Feola?15

MR. FEOLA:  I mean, I think certainly16

there is an expertise here in criminology or17

marksmanship or something, but unless he stands on18

Foxhall Road and directs traffic, I'm not sure he is19

any better qualified than others.  With regard to20

traffic incidents and accidents, there is a record of21

that.22

CHAIRPERSON GRIFFIS:  Right.  It's23

interesting because it gets to the point, and I don't24

have any difficulty doing it, but, however, I need to25
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know what Ms. Miller was getting to, is what would he1

be an expert in because, as I stated in the very2

beginning, an expert witness is one that goes beyond3

just stating facts.4

MS. GATES:  Office McIlwe does -- I5

wouldn't say direct traffic, but he is certainly on6

Foxhall Road.7

CHAIRPERSON GRIFFIS:  Right.8

MS. GATES:  Monitoring speed on a regular9

basis.10

CHAIRPERSON GRIFFIS:  Sure.11

MS. GATES:  I don't think that DDOT or Mr.12

Wells have that expertise.13

CHAIRPERSON GRIFFIS:  Okay.  But let's get14

to that.15

MS. GATES:  And I think the community16

needs that degree of protection.17

CHAIRPERSON GRIFFIS:  Agreed.  However,18

let's explore briefly.  What analysis would you be19

looking to present that the officer would be able to20

provide?  I mean, having him as a witness to say, you21

know, the constant speed of 60 miles an hour is --22

there are 50 cars that go by in five minutes, that is23

one thing.  What analysis --24

MS. GATES:  What were you going to say?25
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CHAIRPERSON GRIFFIS:  The expert --1

MS. HAAS:  I think it would be traffic2

patterns, violations, just the hands-on aspect of it.3

CHAIRPERSON GRIFFIS:  Well, isn't that4

facts though?  Those are facts, aren't they?5

MS. GATES:  Well, Chairman Griffis, one of6

the proposals is to reconfigure Foxhall Road.7

CHAIRPERSON GRIFFIS:  Um-hum.8

MS. GATES:  I think the police officer9

would have a sense of the impact of that10

reconfiguration.11

CHAIRPERSON GRIFFIS:  That's an excellent12

point.  Ms. Miller?13

VICE CHAIR MILLER:  Ms. Gates, I would14

agree with you that the police officer who knows the15

area well would have much to contribute and his16

testimony should be very valuable.  I don't see how17

conferring expert status on him would make a18

difference.  I don't think it's appropriate.  So even19

if he doesn't have expert status, his testimony would20

still carry great weight for who he is and his21

experience.22

MS. GATES:  I would accept that.23

VICE CHAIR MILLER:  Okay.24

CHAIRPERSON GRIFFIS:  Okay.  Well, then25
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there it is, except for this.  Okay.  What else?  What1

was this?  Yes, yes, yes.2

Ms. Brown-Roberts, you passed out3

something from the Office of Planning?4

MS. BROWN-ROBERTS:  Oh, I'm sorry.  I'm5

sorry.  That was just -- in our report we had talked6

about getting a referral from DOH as we usually do7

from all the Government agencies.8

CHAIRPERSON GRIFFIS:  Excellent.9

MS. BROWN-ROBERTS:  And we just received10

that yesterday, so I just thought it appropriate to11

put it in the record.12

CHAIRPERSON GRIFFIS:  Good.  And that's13

the other issue that the ANC is bringing up and that14

is could we have representatives here.  Of course,15

we're working on subpoena powers and tomorrow is our16

oversight hearings, which maybe I'll bring it up.  I17

shouldn't say that, we're now going to be broadcast.18

But, nonetheless, I think it would be19

advantageous actually if we would -- and we rely on20

Office of Planning to organize all those agencies and21

have those communications and bundle it, part of their22

analysis to bring it.  That is why I'm addressing Ms.23

Brown-Roberts that perhaps that we would specifically24

request their presentation of their analysis at the25
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hearings on the 13th.1

MS. BROWN-ROBERTS:  I would really prefer2

if the request came directly from the Board.3

CHAIRPERSON GRIFFIS:  Right back at us.4

MS. BROWN-ROBERTS:  Yes.  We do make a5

request from time to time and the offer is not taken6

up.7

CHAIRPERSON GRIFFIS:  Okay.8

MS. BROWN-ROBERTS:  So I think it will be9

more forceful if it comes from the BZA.10

CHAIRPERSON GRIFFIS:  Well-said.  I think11

we're going to make a very deliberate request12

certainly for Department of Transportation to be here13

as we find that it often is worse to not have adequate14

information or ability to understand some of their15

analysis.  So we certainly do that and we won't16

neglect to ask all the other agencies as well.17

Anything further on that?18

MS. GATES:  Not on that.  I do have19

another matter I would like to bring up if we're20

through with expert witnesses.21

CHAIRPERSON GRIFFIS:  I think so, yes.22

MS. GATES:  I was hoping that we might be23

able to devote one part of a meeting, as you did in24

the 4925 Macarthur case, to traffic issues where we25
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really had all the traffic people together rather than1

presenting at different times.  It was very helpful.2

Mr. Etherly and Mr. Griffis were on that case.  I3

think you weren't on the Board yet, Ms. Miller.4

But it was very helpful to be able to look5

at traffic issues and, in this case, the ANC feels6

that traffic is the major over-arching issue.  So we7

would like your consideration of that request, please.8

CHAIRPERSON GRIFFIS:  Good.  Let's lay it9

all out here.  Anything else that we need to deal with10

today at this point, because this goes directly to11

actually where I was going to go in setting up the12

next meeting.  The difference with the other case that13

you just mentioned, I believe it was a continuance and14

we ended up having to take so much time that we did15

block out specific time for that type of testimony.16

I think a situation that we wish we were17

here now, but we're setting up that we have an entire18

day for this hearing.  So everyone that's going to be19

involved is going to be here and, like it or not, they20

are going to stay through lunch also, so that we'll21

have all the experts in one place at one time.22

It does go directly to which I was going23

to give some guidance as we move ahead with this, is24

that there are going to be obviously very specific25
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concerns, testimonies, cross and rebuttal on the1

traffic issue and the safety and the road alignment2

and what is proposed.3

What I would like to do is make sure that4

we all have excellent documentation, meaning graphics5

that is labeled correctly so that we can all have --6

the Board is coming at this from a fresh perspective.7

We need to be able to understand it completely and get8

right into the substance of it.  With that, I think we9

will have an awful lot of time blocked out for that if10

that addresses your concern.11

MS. GATES:  It does.  Thank you.12

CHAIRPERSON GRIFFIS:  And, hopefully,13

we'll have the DDOT representative also here to14

present their analysis.  We'll have the experts on15

both sides.  We now have established two expert16

witnesses in this realm, so we'll be able to get into17

the substance very quickly and get out with what we18

need for further deliberation.  Okay.  Others,19

procedural questions as we move forward?  Wow.20

Okay.  Just to reiterate then, we have all21

the participants already established, the parties.22

Anything that is submitted into the record at this23

point obviously is served on everyone else.  You need24

to, before you leave, make sure that the applicant and25
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all the other parties, including the ANC, know how you1

want to be served and you know how they want to be2

served, meaning we don't need to show up on the 13th3

saying how come that's in the record and I didn't get4

it?  You will have to submit it to all.5

I don't anticipate additional filings at6

this point and we're certainly not requesting or7

requiring additional filings, except for the direction8

we have given the applicant to make sure that they are9

comfortable with what's in the file as graphically10

represented or to submit into the record what they11

will need.12

That being said then, we have set the13

entire day.  We will start at 9:30 and we'll proceed14

until we conclude the hearing and, hopefully, I am15

fully of the anticipation that we'll get through this16

entire case and not have to go past 6:00.17

So with that, yes?  If you're going to18

address -- I'm sorry, you just have to come up and19

unless you want the recorder to shout at you, make20

sure you turn on that microphone.  There it is.21

MR. HERBERT:  Pardon me, just one22

procedural question.23

CHAIRPERSON GRIFFIS:  Good.24

MR. HERBERT:  Are we -- given the fact25
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that we just obtained party status today, am I1

prohibited from designating an expert at some point2

going forward?3

CHAIRPERSON GRIFFIS:  No.4

MR. HERBERT:  For our interests?5

CHAIRPERSON GRIFFIS:  No, in your case6

presentation not.  However, you will take under7

advisement that we will -- I will limit severely the8

duplication of any sort of witness testimony, but9

there is nothing -- frankly, we're making good use of10

time today that we have, but if you have it now, you11

can establish it or you can establish it on the 13th.12

MR. HERBERT:  I do not have it now.  Thank13

you, sir.14

CHAIRPERSON GRIFFIS:  Okay.  And all15

witnesses, of course, don't have to be experts.  Yes?16

MR. FEOLA:  A plea, a beg.  Can we ask the17

Board to not schedule anything?18

CHAIRPERSON GRIFFIS:  We won't schedule19

anything else on the 13th.20

MR. FEOLA:  A continuance or snowstorm.21

CHAIRPERSON GRIFFIS:  No.22

MR. FEOLA:  Thank you.23

CHAIRPERSON GRIFFIS:  Yes.  And that's an24

excellent point.  And, again, I'm saying that we're25
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going to hold the day out.  It doesn't help us if we1

don't fit all of this in.  And, as I say, I do2

apologize.  One should understand that they are here.3

We get cases and we put them on the schedule four,4

six, nine months prior to the actual hearing date for5

our requirements for the law of notice and also for6

the announcement and publication.7

It is sometimes difficult to anticipate8

how complicated cases will be until we get very close.9

We have hit a day that obviously put three very10

complicated cases all in one day, which is11

unprecedented for us.  However, the 13th we will keep12

totally open so that we can have the time to get13

through and to get to the substance of it and also the14

leisure of being able to hear from all of you.15

Okay.  Anything else?  So to directly say16

it, I will make note to the staff and we will make17

note on our schedule that we hold that this is the18

only case scheduled for the day of the 13th.  Anything19

else?  Any other clarifications or questions?20

Very well.  Thank you all again.  I do21

appreciate it and, please, make sure that you do know22

how to receive information and how you are to provide23

information.  And with that, have a great evening and24

we will see you all first thing on the 13th of June.25
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Ms. Bailey, any other business?1

MS. BAILEY:  No, Mr. Chairman.2

CHAIRPERSON GRIFFIS:  Excellent.  Thank3

you all very much.4

(Whereupon, the Public Hearing was5

concluded at 5:28 p.m.)6
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