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P-ROCEEDI-NGS
9:42 a. m

CHAI RPERSON GRI FFI' S:  Good nor ni ng, | adi es
and gentl enen. Let ne call to order our norning
session of the 28" of February 2006, this is the
Di strict of Columbi a Board of Zoni ng Adj ust nent and ny
name is Geoff Giffis, I'm Chairperson. Joining ne
today is the Vice Chair, Ms. Mller, and M. Etherly.
Representing the National Capital Planni ng Comm ssion
is M. Mann. Representing the Zoning Comm ssion with
us this norning will be M. Jeffries. W are
antici pating himnmonentarily.

Copies of today's hearing agenda are
avai l able for you. They are located at the table
where you entered into the hearing room You can pick
it up and see where you are in the chronol ogy. There
are several very inportant things that I'mgoing to go
t hrough quickly in ny opening statenments and then we
will call the first cases for the norning session.

First of all, it is ny pleasure to wel cone
you all to a newy renovated O fice of Zoning hearing
room Those famliar with this roomknow that it has
been reorganized for better public access and
utilization and it also is ny pleasure to say today

that we are back broadcasting live on the Ofice of
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Zoning's website.

So with that, we'll all fix our ties,
brush our eyebrows and nove ahead. But attendant to
it and very seriously, we are being recorded in
several fashions. The nost inportant, of course, is
the transcript that's being created. The Court
Reporter is sitting on the floor to ny right.
Attendant to that, | ask that everyone fill out two
Wi t ness cards.

Wtness cards are avail abl e for you at the
recorder's desk, also in front at the table where you
provi de testinony and there i s probably sone where you
entered into the hearing room Two cards filled out
prior to comng forward to speak to the Board and you
can drop them off right at the Court Reporter. o
course, that will nake sure that your nane is spelled
correctly on the transcript and you are given proper
credit for all the inportant factual information
provi ded to us.

In order so that we do not disrupt
proceedings and the recording and all of this
technol ogi cal stuff that is happening, |I'm going to
ask that everyone turn off all their cell phones and
beepers, at this tinme, that obviously won't create a

disruption if they are not going off and blaring
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constantly throughout the hearing.

The order of procedures for special
exceptions and variances, which is what we wll be
doing this norning, is: First, we will hear fromthe
applicant, their case presentation. Secondly, we wll
hear all CGovernnent reports attendant to the
application, Ofice of Planning, Departnent of
Transportation, these are agencies that will and often
do give us recommendati ons to each application.

Third, we wll hear from the Advisory
Nei ghbor hood Conmi ssion within which the property is
| ocated. Fourth, we will hear frompersons or parties
in support of an application. Fifth will be persons
or parties in opposition to any application. Sixth,
finally, we will return to the applicant for any
rebuttal wtnesses that they nmay have and/or
conclusions or summations. It would be their tine.

Cross exam nation  of Wi tnesses is
permtted by the parties in a case. The ANC within
whi ch the property is located is automatically a party
in the case. Therefore, they wll be ful
participants in this case and they, obviously, wll
then be able to conduct cross exam nation. Nothing
prohi bits the Board fromlimting the scope, direction

or time of cross exam nation and | won't go into our

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

8

rules and regulations, at this point, but will, if
needed, at a case-by-case basis.

The record wll be <closed at the
conclusion of the hearings on the cases, hopefully,
all today. |If we think, the Board thinks that there
is additional information that is required by the
applicant and/or parties in the case prior to closing
the record, we will nake sure that you are very well -
awar e of what exactly we need into the record and when
t hat should be submitted into the record. After that
material is received, it should be well-understood
that the record would be entirely closed. This is an
i nportant aspect to understand, because what we are
doing today is creating a record within this roomin
t he open and before the public.

The Sunshine Act requires us to conduct
all our hearings in the open and before the public.
This Board does enter into Executive Session during
sonetimes and after hearings on a case and those are
for purposes of reviewing the record and/or
del i berating on cases and that is in accordance with
our rules, regulations and procedures. It is also in
accordance with the Sunshine Act. But it should be
understood that all of the information that we will be

basi ng our deci sions on, our deliberations will happen

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

on what is created here in the public forum

So we nmeke sure that you have it either
witten or orally transmtted to us today. And, of
course, if we require additional information that it
conmes inin atinmely manner so that we can deliberate
on it.

At thistime, |et nme say again a very good
nmorning and |I'm going to ask that anyone that is
pl anning to give testinony to the Board -- actually,
let me hold off a nonent and say a very good norning
to Ms. Bailey with the Ofice of Zoning on ny very far
left, Ms. Rose also with the Ofice of Zoning, com ng
cl oser Ms. Monroe representing the O fice of Attorney
CGeneral and M. Moy with the Ofice of Zoning.

Wth that, I'mgoing to ask that everyone
that is planning to provide testinony today to address
the Board if you would, please, stand and give your
attention to Ms. Bailey, she is going to swear you in.

MS. BAI LEY: Woul d you, please, raise your
ri ght hand?

(Wher eupon, the witnesses were sworn.)

CHAI RPERSON GRI FFI S: Excellent. Thank
you all wvery nuch. At this time then, we can
entertain any prelimnary matters. Prelimnary

matters are those which relate to whether a case will
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or shoul d be heard today, requests for postponenents,
cont i nuances, whether proper and adequate notice has
been provided, these are elenents of prelimnary
matters.

| will ask, Ms. Bailey, if you are aware
of any prelimnary matters for the Board's attention
at this tinme and | would also ask if anyone here
present has a prelimnary matter that they cone
forward and have a seat at the table in front of us as
an indication of having a prelimnary matter. MVs.
Bai | ey?

MS. BAILEY: M. Chairnman, good norning,
al so to the Menbers of the Board and to everyone.

CHAI RPERSON GRI FFI'S:  Good nor ni ng.

MS. BAILEY: Thereis aprelimnary matter
and it has to do with the first case that's on the
docket and that's No. 17438, Braden and Conner Her man.
There is a request for postponenent of this
application, M. Chairnman.

CHAI RPERSON @RI FFI S: Excel | ent. M.
G oss, a very good norning to you.

MR. GROSS: Good norning, M. Chairnman.
Nat han W G oss for the applicant.

CHAI RPERSON GRI FFI'S:  And?

MR,  GRCSS: W are in the process of
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trying to devel op an alternative plan for the proposed
addi tion that woul d be nore agreeable to the abutting
nei ghbor. And the request for postponenent is for no
earlier than May 9'" to allow time for that, but nore
inmportantly the architect is going to be out of the
country for alnmpbst a nonth and then the applicants
have an overl apping vacation. So we requested that
anount of postponenent tinme to be able to, hopefully,
resol ve sonme issues.

CHAI RPERSON GRI FFI'S:  Okay. And you are
representing the applicant, of course?

MR GROSS: Yes.

CHAI RPERSON GRI FFI' S:  Excel | ent.

MR. GROSS: Good norning, George.

MR. KEYS:. Good norning, Nate.

CHAI RPERSON GRI FFI'S: Yes?

MR. KEYS: M. Chairnman, |'m George Keys.
|"m representing Madi son and Sol vay MCul | ough, the
next door nei ghbors.

CHAI RPERSON GRI FFI' S: Yes.

MR KEYS. Andif it woul d be appropri ate,
we have an application for party status.

CHAI RPERSON GRI FFI'S: R ght.

MR. KEYS: |If that coul d be recogni zed, at

this tine, so that we then are part of the official
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noti fication.

CHAI RPERSON CGRI FFI S: Here's what our
t hought was. W do have the request for party status
and often time we take that up as a prelimnary matter
and establish parties and then go to the notions of
conti nuances or postponenent requests. |In this case,
it is pretty clear that there is a certain issue that
all arein accordwith in doing further studies in the
sun, shadow and such

So I was thinking that we m ght just put
it off as the conmuni cation i s working and perhaps the
party status m ght change. But I'm anenable if we
want to take a nonent, if you' re saying that you woul d
like to establish the party status and, M. Goss, if
you have any conment on that.

MR GROSS: No, we anticipated that the
nei ghbors woul d apply for party status. No problem

CHAI RPERSON GRI FFI'S: I ndeed. And have
you reviewed their application? Have you seen it?

MR. GROSS: Actually, | haven't seen the
witten subm ssion.

CHAI RPERSON GRI FFI' S:  That's okay. kay.
It's Exhibit 25 in the record. And ny records show
that it was tinmely filed. 1 don't have any difficulty

in proceeding ahead with that, unless other Board

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

13

Menbers have any ot her opinions on that.

s anyone else here attendant to
Application 17438? |If you would just show hands? Any
persons present? There's nobody el se present except
for M. Gross, M. Keys representing, of course, the
party request for status in opposition. Are there any
clarification questions of M. Keys regarding the
appl i cation?

Very well. I think it's very
straightforward in terns of the application and party
status request, it's the abutting and the adjacent
nei ghbor . It is fairly clear just in the witten
application that they woul d be substantially inpacted
nore so than the general public. | don't have any
opposition to establishing them as party status,
represented by M. Keys, unless others have any ot her
comments on that or objections to establishing. |If
there's no objections, then we wll take it as a
consensus of the Board and establish that.

M. Keys, do you have a position on the
request for postponenent?

MR. KEYS: W would certainly concur with
t he conti nuance and, you know, only hope we can find
an agreeable date that works with people's vacation

schedul es.
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CHAI RPERSON GRI FFI S: Excel | ent. Not a

shock your position, so don't go too far. Let's |ook
at dates. M. My, M. Bailey, what dates do we have
avai |l abl e? You wanted sonet hing past April, is that
right, M. Goss?

MR GROSS: W were thinking May 9'" as
the earliest to allowa few, two or three weeks after
everybody i s back.

CHAI RPERSON GRI FFI'S: Sure.

MR. GROSS: | guess there's nore to work
out .

CHAI RPERSON GRI FFI'S:  The weat her will be
nice. Fine. Thisis a 223. AmIl right?

MR GROSS:  Yes.

CHAI RPERSON GRI FFI'S: M. My?

MR MOY: Yes, sir, M. Chairman, the
schedule is pretty full through May. Certainly, the
Board i n the past has squeezed cases in. | nean, it's
certainly an option, but staff would suggest, if it's
possible, any tine after June 6'"

CHAI RPERSON GRI FFI'S: Comment s?

MR GROSS: Well, we woul d rather not wait
that long, if possible, but hopefully the case m ght
be shorter by the tine we actually have it.

CHAI RPERSON GRI FFI'S:  Ww, we're stacking
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up at least three or four cases every norning into
June. I think that's what M. My is clearly
i ndi cati ng.

MR, MOY: If | mght suggest, M.
Chairman, if you're |ooking at May, we have appea
cases in the afternoon, each of the hearings in My,
with the exception of May 23'%. Al though, you do have
three cases in the afternoon on May 23

CHAI RPERSON GRI FFI'S:  Ch, ny gosh, no, the
23" is not a possibility. | think the 16'" in the
nmorning is the only possibility that | see in My,
otherwise it's June. M. My, your opinion, other
Board Menbers? \Ww. It's a big day. Too bad we
don't get a conm ssion on all these things.

What's the difficulty, what was the June
date, M. My, that you had indicated, the 6'"? No.

MR MOY: The 6'" is possible, although
had pl ans for another case for that afternoon of the
6'".

CHAI RPERSON CRI FFI S: Al right, the
af t ernoon.

MR. MOY: That you're going to be dealing
with this afternoon.

CHAI RPERSON GRI FFI'S: Ckay. Let's doit.

We're going to squeeze it in on the, what did | say,
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16'"? Yes. M. Keys, M. Goss, 16'" of My?

MR GROSS: That would be fine with us,
M. Chairman, sure.

CHAI RPERSON GRI FFI'S:  Okay.

MR KEYS: That's fine, M. Chairman.

CHAI RPERSON GRIFFIS:  You're 10" in the
nmorning. No, |'mkidding. W have three other cases
al ready advertised for the norning. We, you know,
obvi ously, have flexibility in changing the schedul e
order that norning, but at this point you wll be
fourth on the 16'" of May starting at 9:30. Good.

MR. KEYS: That's fine. It may work, M.
Chai r man. It's our sincere hope that we will be a
party in support of the application by that tinme.

CHAI RPERSON CRI FFI' S: Excel | ent.
Excellent. GCkay. Good. Thank you all very nuch.

MR. GROSS: Thank you very mnuch

CHAI RPERSON GRIFFI'S:  If there's nothing
further then, let's nove ahead and call the next case.

MS. BAI LEY: Application No. 17436 of
Al thea Forrester and Howard W /I son, pursuant to 11
DCVR 3104.1, for a special exception to allow the
| ocation of a parking space in the front yard of an
existing single-famly row dwel ling under subsection

2116.2. The property is zoned R-5-B and it's | ocated
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at 1466 Bel nont Street, N. W, Square 2660, Lot 810.

CHAI RPERSON GRI FFI'S: A very good norni ng.
I f you wouldn't mind just turning your m crophone on
and | didn't say this, | don't renenber anyway, but
bef ore addressing the Board you're just going to need
to state your name and address for the record.

M5. FORRESTER: M/ name is Althea
Forrester and ny address is 1466 Bel nont Street, N W

CHAI RPERSON GRI FFI S: Excellent. Thank
you very nuch. And we have one, let's say,
prelimnary matter in this case. W have | ooked at
the application and although it was referred over by
the Zoning Administrator as a special exception, it
appears to the Board that it actually is an area
variance. Are you famliar with the difference of?

MS. FORRESTER I'm famliar with the
differences. | was -- we didn't becone aware that the
Board mi ght be looking at it as a variance until this
past Friday. Wen we applied, we thought it was a
vari ance and that's what we applied as. And when we
went to the Ofice of Planning, they told us it was a
speci al exception. W paid for a variance and then
went back to confirmthat it was a special exception
because we kind of questioned it.

They said no, it was a special exception.
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In the meno, you see that they drafted to the Board in
which even their report has that it's a special
exception. On Friday, this past Friday, was the first
time we becane aware that there was a question by BZA
when we got a fax and a phone call from M. Nero, who
told us that there was a concern that it was a
variance. So it was only on Friday that we found out
that the Board may now be | ooking at it as a vari ance.

CHAI RPERSON GRI FFI'S: R ght.

M5. FORRESTER: And not a special
exception. It was advertised as a speci al exception.

CHAI RPERSON GRI FFI'S: Right. Well, to put
it directly here today, | think the Board is prepared
to go forward if you are prepared to go forward. And
| think what we woul d ask i s that we coul d concei vably
take this in the subm ssion that you have with the
speci al exception, but we're going to ask you to al so
address the variance and that's what we woul d have to
make a decision on or, frankly, we could allow you
additional tine to get ready for a variance case with
sonme direction fromthe Board. [It's up to you

M5. FORRESTER: | think, at this point,
we're ready to just go forward. W discussed it and
figured well, it's going on and we'll try to address

the standards of the variance at the sane tine.
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CHAI RPERSON GRI FFI'S: Ckay. Is the Ofice

of Pl anni ng present? Do you know who the staff nenber
was that was working on it?

M5. FORRESTER: It was M. Mbore.

CHAI RPERSON GRI FFI S: kay. He may be
here then. Wy don't we turn it over to you then and
is the ANC present, ANC-1B? No. Ckay. I s anyone
el se here present for Application 17436, persons?

MS. FORRESTER: W have a witness.

CHAI RPERSON GRI FFI S: kay. Excel | ent.
Yes, i ndeed. No need, 1'Il call you up when we're
ready for sone testinony. Excellent. Wy don't we
proceed then?

M5. FORRESTER: Okay. At this tinme, too,
| wanted to submt also aletter to Ms. Bailey for --
a letter of support, which we would have submtted
with the application.

CHAI RPERSON GRI FFI'S:  Ch, sure.

M5. FORRESTER: But the nei ghbor was on
vacati on.

CHAI RPERSON GRI FFI'S: Do you have copi es
of that or not?

M5. FORRESTER No, | didn't.

CHAI RPERSON GRI FFI'S:  That's okay. You

can put it in now or yes, let's have it in now
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M5. FORRESTER: (Okay. And then there's

two pictures, which | may refer to, but I'mnot sure.

CHAI RPERSON GRI FFI'S:  Okay.

M5. FORRESTER. So | didn't copy them

CHAI RPERSON @RI FFI S: Sounds good. Go
ahead.

M5. FORRESTER Okay. | would like to say
that because we did kind of anticipate that the
vari ance exception issue and now that you have
expl ained the order in which the discussions would
take place, that I would like to address the ANC s
report and the Board -- the Ofice of Planning' s
report in nmy summation, so I'mjust letting you know
that m ght be | onger than now.

Essentially, the standards that we were
given for and the facts for the variance in R-3. The
physi cal characteristics, first is that we nust prove
that the physical characteristics of the property
makes it difficult for the owner to use the property
in conpliance with the Zoning Regs. | think that's
acknow edged by the O fice of Planning as well as the
fact that if you see in any of the reports that the
property is in a one bl ock nei ghborhood. There is no
al l ey. There is no access to an alley. It's

i npossi ble to access the rear.
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And initially when that bl ock was creat ed,
the land records didn't allow an alley to be built.
There has been since only one property off the 15"
Street side that has been able to create sone kind of
access in its rear and its property and that was by
pur chasi ng ot her property and purchasing rights of f of
15'" Street. So it would alnobst be inpossible for
anybody el se i n the nei ghborhood to gain access to the
back. So | think we neet that standard just by the
physi cal properties of the --

CHAI RPERSON GRI FFI'S: Okay. But alittle
clarification, because the first sentence of the
vari ance test speaks to the uniqueness.

MS. FORRESTER  Yes.

CHAI RPERSON GRI FFI'S:  And/ or the speci al
ci rcunst ances. But what | have just understood you to
say and out of that uni queness and uni que circunstance
conmes a practical difficulty in conplying fully with
the regul ations. | understand your comments of havi ng
it difficult toconply. WelIl, there that is. But you
just said all the other houses on the bl ock.

M5. FORRESTER: Right. Yes, I"'msorry to
i nterrupt.

CHAI RPERSON GRI FFI'S: Sorry. 1'Il let you

go then.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

22
M5. FORRESTER: That's just addressing the

fact that we don't have the access or why we're asking
for the variance.

CHAI RPERSON GRI FFI'S:  Okay.

M5. FORRESTER: And why we're asking for
the exception. It was not sinply just to acknow edge
t he uni queness. The uni queness of the property is
al so the topography of the area. Belnont Street is on
a very highincline. As a matter of fact, we sit at
the top of the, I guess that woul d be the, east end of
the street, closest to 15" Street.

The difficulty isthat for, inparticular,
nmy not her and nmy husband's father, they have physi cal
difficulties and if you can't park near the house,
they essentially can't get to the house. That was
somewhat of a considerati on when we first bought the
house and did actually apply for a vari ance then, but
didn't know the process, so it got ignored.

But it has becone even nore inportant to
us, because of my daughter and the fact that in order
to have sone kind of fam |y access, you know, be able
to invite her over, be able to invite ny famly and
the fact that at sone point in tine we anticipated
that ny husband's father nmay be living with us, we

woul dn't be able to really bring theminto the house,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

23

unl ess they had to walk up this hill. And it's not a
hill just fromone direction, it's any direction.
| f you' re not parked within, | guess, and

|"mnot great with nunbers, but if you' re not parked
within say three or four car lengths of the house,
you're not walking either an incline up Bel nont or
you're walking an incline up 15" Street or vyou're
wal ki ng a severe incline down 15'" Street, so either
way.

CHAI RPERSON GRI FFI'S:  But there is street
parking in front of the house now?

M5. FORRESTER: There is street parkingin
front of the house now.

CHAI RPERSON GRI FFI'S:  Okay.

M5. FORRESTER Yes. But | think, you
know, the location of the house, the topography, the
fact that there is no other way to access or provide
parking on the -- near the property is -- other than
t he parking on the street, nmakes the property uni que.

The other standard | understand is the
property -- granting of the application will not be a
substantial detrinent to the public good. The design
of the parking pad is not intended to increase
traffic, noise, lighting. There is no exterior

lighting that is going on the property. There is --
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| don't believe there will be any increase in traffic
or noi se because of the |ocation.

| nmean, it's no different than having the
car parked in front of the house. So we're not
changi ng anything that would be any different than
par ki ng the car near the house in terns of increasing
light, traffic. As far as the size, as you will see
fromthe Ofice of Planning's report, the property is
sufficient size that it fully conplies. Any parking
pad that would be put there would be fully conpliant
wi th the Zoni ng Regs w thout any changes.

As a matter of fact, there is sufficient
space there that it could be | arger, but we've chosen
to just neet the m ninum size required by the Zoning
Regs, because it also allows us to nake ot her changes
to the property, tothe stairs that would -- you know,
t he access to the basenent.

As nmentioned, it would not be a detrinent
or a harmto any of the nei ghboring properties as well
and bot h of the neighbors inmediately adjacent to the
properties are in support of the application. One is
here to testify, M. Nelson, and one has subnmtted a
| etter of support. There is no one on the bl ock who
opposes the application. And as a matter of fact, our

ANC rep, despite the ANC s opposition, lives on the
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bl ock and was i n support of the application and did so
vote for the application at the ANC neeti ng.

As far as that it will not be inconsistent
with the general intent and purpose of the Zoning
Regs, | think here there has to be some weight to the
fact that this was originally approved as a speci al
exception by Ofice of Planning. |If you look at the
District, it's a Multi-Use District. It's an R 5-B.
There is nothing unique about the property or the
nei ghbor hood any nore.

It's not a neighborhood in which the
character of the hones are all porch-front properties.
This is not going to affect wuniqueness of the
property. This is a neighborhood where, at one tine,
you had maybe t he renai ni ng 15 or 20 row houses on t he
south side of the street, nulti-use, multi-famly
bui | di ngs on one end of the block, a vacant lot, the
old Pitts Mtel.

So in terns of the character of the
nei ghborhood, this wuld not be affecting the
character of the neighborhood. This would not be
affecting any historic, you know, characteristics or
uni queness about t he nei ghborhood. | don't think that
an R-5 District is intended not to include single-

famly honmes, so it's an issue that could arise with
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ot her single-famly hones.

So | think it is consistent and | think
the Board -- the Ofice of Planning's original
characterization of this as a special exception shows
that, because as | understand it, that is -- a speci al
exception is one where it is pre-deened conpatible
with the Zoning Regulations for that particular
district, except for the need for sone review by the
Boar d.

And in this case, that decision had been
made by the Ofice of Planning and is stil
acknow edged in the O fice of Planning' s report that's

submitted to you. That's what | would Iike to say for

now.
CHAI RPERSON GRI FFI'S:  Excel | ent.
M5. FORRESTER And then | would |ike to--
CHAI RPERSON GRI FFI' S:  Yes, we'll give you
an opportunity at the end. Let ne just make sone

clarification, because you' ve indicated Ofice of
Planning's report that they were reviewing this in
their anal ysis on special exceptions. However, they
don't recommend approval of even the specia
exception.

M5. FORRESTER. Right. And | would like

to address that, but | wanted to address that after
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that was submtted into --

CHAI RPERSON GRI FFI'S:  Ckay.

MS. FORRESTER  Yes.

CHAI RPERSON GRI FFI'S:  Good.

M5. FORRESTER: | would like to address
t hat .

CHAI RPERSON GRI FFI'S: | just wanted to be
clear that we were both | ooking at the sane thing.

M5. FORRESTER  Right.

CHAI RPERSON GRI FFI S: "1l speak for
nmyself, but I'msure the Board is synpathetic, if not
enpathetic with the situation of parking. And when
you tal k about sonme of the aspects of the variance
test in terns of uni queness, one thing that | think we
have to be aware of is that the Board is consistent in
all itsrulings. And so as we | ook at this situation,
we |look at globally how this situation mght be
simlar, because we would not be able to |look at a
simlar situation and act differently.

And | think that's where it gets to be a
little problematic when | read the regulations in
2116.4, there are few and far between tines that our
Zoni ng Regul ations are clear, concise and directly to
the point. And this one seens to be one of them |

mean, it says required parking space shall not be
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| ocated in the area between a building line and the
ot line abutting a street. That neans not in the
front yard

M5. FORRESTER: Yes, but then it goes on
to say -- it goes on to allow you to request a
vari ance or an exception, so that the fact that -- |
nmean, the very process that we're here for --

CHAI RPERSON GRI FFI S: No, | understand
that. | understand that. And 2116.5, it does say in
certain --

M5. FORRESTER  Right.

CHAI RPERSON GRI FFI'S: - - ci rcunst ances t he
Board can review it outside of for single-famly
homes, which is why you're in a variance. But not to
qui bbl e about what is it, what I'mlooking nore at is
that now |looking at your particular case, the
practical difficulty inconplyingwth the regul ations
is what |I'mnot understanding totally, because there
are no regul atory requi rements put upon you.

M5. FORRESTER: Well, part of the -- as
you say, the Board has been consistent in the past
when the Board has approved simlar applications.
Part of the thing they have | ooked at is the fact that
as a historical matter, if the property, if the regs

came into place when the -- if the regs cane into

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

29

pl ace and by the very nature of the fact that the regs
canme into place and made it inpossible to conply with
the regs, you already sort of precondition the basis
for a special exception or for a variance.

And that's the case here.

CHAI RPERSON GRIFFI'S:  You're saying the
Board has approved --

M5. FORRESTER: The Board has approved in
the past, yes. The Board has approved in the past
front yard parking for -- and in those hearings, those

have been case-by-case assessnents based on the

situation at hand. But this would not be -- you know,
if 1'm understanding you, you're trying to be
consi stent with what you have done in the past. It's

not inconsistent with what the Board has done in the
past to take an application such as this.

CHAI RPERSON GRI FFI'S:  Are those cases in
t he record?

M5. FORRESTER: Yes, they are. Yes.

CHAI RPERSON GRI FFI'S: Di d you subm t t hen?

M5. FORRESTER: | did not submit them |
t hought they were -- they would be things the Board
was aware of. | just -- | didn't realize that | --
but they are in the record. They are in the hearing

and they are on the website.
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CHAI RPERSON GRI FFI S: kay. But you

didn't cite themin your subm ssions?

MS. FORRESTER  No.

CHAI RPERSON GRI FFI'S:  Into your specific
record?

M5. FORRESTER No, | didn't. Well, part
of the reason | didn't is because in many of them one
of the things that the Board pointed out is that the
fact that they had approved sonething in the past, did
not nmean that they were going to use the precedent in
the future.

CHAI RPERSON GRI FFI'S:  No, that's true.

M5. FORRESTER. That it's a case-by-case
assessnment. So the difficulty with citing it is on
t he one hand | woul d be nmaki ng the argunent that, you
know, you have done it in the past, it's precedent.
And then the other hand, | would have to acknow edge
the fact that the Board has said that they won't
accept it as precedence.

CHAI RPERSON GRI FFI'S: Right. And you are
absolutely clear and | absolutely agree. W' re not
setting precedential value to a certain application.
But ny point is the neasuring | evel of how we | ook at
vari ances has to be consistent. And this one |I' mnot

persuaded by -- well, thereit is. W'IlIl take further
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guestions fromthe Board. M. MIller?

VICE CHAIR M LLER Since this is a
variance, the first thing that's key is how your
property is unique. And |I'mnot sure that | got that
fromyour explanation. | heard how the topography of
the area is wunique and that really doesn't go
specifically enough to your property. Can you address
t hat ?

M5. FORRESTER: Wwell, part of the
uni queness is al so the | ocation of the property, where
it is. The area itself is unique, but the |ocation
within that area is unique in that if you are at the
bottomof Belnont, it's nuch easier, for instance, to
access Bel nont even t hough you have an i ncline up from
-- a slight incline up from say, 14'" Street or
Fl ori da Avenue, rather, it's still not -- it's only
but so nuch of a degree.

Bel nont fromthe back of the property, for
instance, is alnobst a 45 degree drop. From the --
from14'" Street up to where | live, it's | think nore
than a 45 degree. From 15'" Street, if you' re com ng
up 15'" Street wal king from 15" Street or driving up
15'" Street --

CHAI RPERSON GRI FFI S: But | guess M.

Mller's question is going directly to so skip three
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houses down east on Bel nobnt, are those circunstances
simlar to that house?

M5. FORRESTER: They nay be but, again, |

woul dn't -- if I was in those houses and meking this
argunment, | may be abl e to make t he sane argunent, but
| would have to live there and it nay be. | nean, the

fact that there may be one or two ot her houses on the
bl ock that can make the same argunment for uni queness
doesn't nean that there is no uniqueness to those
houses.

It's just sinply -- you know, it's one of
the many considerations you have to take into. I
mean, the fact that we have these type of hearings
nmeans that five, six, seven, eight, 10 houses could
cl ai m uni queness and neet that standard and still be
able to use that term

And so | think, yes, the location of the
property, | think the topography of the property, |
think the inability to access the parking, | think the
fact that the parking in the block is potentially
going to get worse does -- is sonmething that has to be
consi dered as part of determ ning whether or not it's
uni que. You know, would we want to put -- there is no
other way to conply withit. | nean, that is also --

CHAI RPERSON GRI FFI' S:  But you' re not bei ng
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asked to conply with the parking requirenent.

M5. FORRESTER: No, you' re not bei ng asked
to comply with it.

CHAI RPERSON GRI FFI'S:  Okay.

M5. FORRESTER: W would like to conply.
W woul d Iike to conply with the regs in this instance
because of the personal conditions of the famly.

CHAI RPERSON GRI FFI'S: R ght.

MS. FORRESTER: Because we would like to
be able to -- you know, it's not just having visitors
over. It's particular visitors. It's famly visitors
and it's famly visitors with a particular health
problem and we would |like to have those nenbers be
able to provi de access.

CHAI RPERSON GRI FFI'S: R ght.

M5. FORRESTER. W have gone out of our
way to rehab the property in such a way as to nake it
accessible interior to the famly in terns of the
wi dth of the doors, in terns of accessible bathroons,
you know, everything that we could do. And, yet, it
doesn't really make a difference if | can't bring that
fam |y menber over to the house.

| f they want to drive or cone over, | have
to nmake sure that | have a space in front of the house

or wwthin a fairly short wal king distance in fromthe
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house, sonmething that | can't guarantee. So it's not
inisolationthe | ocation or the topography. It's the
| ocati on, topography and the ability to use the house
as fully as I would like to use it.

CHAI RPERSON GRI FFI S:  Right. GCkay. Good.
Any ot her questions? Very well. Let's nove ahead
t hen and wel come M. Moore with the O fice of Planning
for a presentation of their analysis.

MR. MOORE: Good norning, M. Chair and
Menbers of the Board. | amJohn Mbore with the Ofice
of Pl anni ng and you woul d have seen ne at 1:00 today.

| have talked to the applicant and her
husband on this application a couple of tines
regarding the lack of support from the Ofice of
Planning for the application. It's «clearly
i nconsi stent with zoning in that area and, as we tried
toillustrate in our report, there are actually only
three curb cuts on the entire bl ock.

Two obviously have to be there because
there i s newconstruction going on right now and where
those two are taking nore than a car off the public
space, in this case this would be a curb cut and if |
put it in, there is no net gain because you | ose the
par ki ng space where that woul d have been

Now, | did nention to the applicant or her
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husband, one, they could, of course, seek to get
handi cap parking in front of their house as a sol ution
to the problem But in ternms of supporting a parking
pad and curb cut at that | ocation, given the precedent
t hat was set on that bl ock where there are about 13 or
14 ot her row houses, the Ofice of Planning couldn't
support it.

CHAI RPERSON GRI FFI' S:  Excel | ent.

MR. MOORE: Thank you.

CHAI RPERSON GRI FFI' S:  Thank you very much,
M. More. Are there questions fromthe Board? M.
Mller?

VICE CHAIR M LLER M. More, | don't
know i f you had arrived yet, but we were considering
this as a variance now i nstead of a special exception
and I was wondering if you had any ot her comments t hat
go to the variance test.

MR MOORE: My comments would be that if
that is the case, the Ofice of Planning would ask to
do a supplenental report at a later date. Although
because the test, the threshold, is a |lot higher for
a variance, we still wuld be opposed to the
appl i cation.

CHAI RPERSON GRI FFI S: kay. Any ot her

guestions?
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MS. FORRESTER: Can | ask? Does that nean

that they are making their statenent as an excepti on,
because if they would be asking for this to go |ater
and we're doing this as a variance then -- | nean, |'m
j ust asking what that statenent neans to say that if
this is going ahead as a variance, they woul d have
to --

CHAI RPERSON GRI FFI S: Ri ght . Exactly.
What he is indicating is that he would provide a
suppl emental report, an additional analysis as a
variance. However, in his statenment, which | concur
wi th, the special exceptionis of alower thresholdto
prove. Quite frankly, if you can't prove a speci al
exception, | don't see how you woul d ever be able to
reach the approval stage or persuasiveness of a
vari ance.

So | don't think that in ny mind, | wll
ask the rest of the Board if they want a suppl enent al
report fromthe O fice of Planning, but I think it's
substantial enough of their position on the specia
exception. But | will now allow you any tine to ask
cross exam nation questions of the Ofice of Planning
if you have any.

M5. FORRESTER: Well, the only question |

woul d ask is when we did discuss it, youdid -- heis
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correct. W did -- he did nention the handicap
par ki ng, but ny inpression and what you said then was
that that would be the case if ny nother was |iving
with us. | did not want to nmake a claim for a
handi cap par ki ng space when she is not yet living with
us. It would be -- well, it would be a lie.

So it's a future consideration, but it's
not a consideration that | could make for now because
she doesn't live with us. She visits. She has her
own honme and so that was -- as | understand it, that
was the basis for why we would be able to get a
parking, a handicap parking spot, is if she was
actually living in the house.

CHAl RPERSON Rl FFI S: s that your
under st andi ng, M. Mbore?

MR.  MOORE: During ny conversation with
your husband, | believe, | indicated to himthat the
relief couldn't be granted on behalf of soneone who
didn't reside at the residence. He then inforned ne
that you had a serious back problem

M5. FORRESTER | do, but | didn't want to
-- as | indicated to you, my problemis such that |
don't think it reaches -- it nay at sone point intine
wi t hout going into personal --

CHAI RPERSON CGRI FFI'S:  Ri ght.
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M5. FORRESTER: -- reach that point.

MR. MOORE: That's not the inpression that

MS. FORRESTER: But it's not there and |
woul d not |ike to use that.

CHAI RPERSON CGRI FFI S: Wai t . M. Mboore,
your position is that, conceivably, wth DDOT
application you could have a handi cap parking space
out front in this circunstance?

MR MOORE: Yes.

CHAI RPERSON GRI FFI S: kay. Fol | ow up,
cross, questions? Any other questions?

M5. FORRESTER:  No.

CHAI RPERSON  GRI FFI S: Clarification
guestions fromthe Board? Very well. Thank you very
much. W don't have a report fromDDOT. | don't have

any ot her additional governnental reports, except for
that of the ANC, ANC-1B. Has an ANC- 1B representative
joined us? Not noting any rep, we will take note of
Exhi bit 19.

It reads in part "The provision of a curb
cut and provision of front yard parking was seen as
both a safety concern and a |oss of public curbside
par ki ng" and they were opposed to the application. It

was tinely filed and | think it does reach the
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requirenents to be granted the great weight for our
del i berati on.

Did you have -- well, let's nove ahead.
| don't have any ot her attendant governnmental reports
to this application. At this tine, let's have all
those that want to address the Board, persons to
provi de testinony that are in support or in opposition
of Application 17436 and cone forward. A very good
nor ni ng.

MR.  NELSON: Good norni ng. My name is
Uzi kee Nelson. | live on Bel nont Street. | have been
living there from 1974. | have been through all the
Pitts Hotel, the drugs. In fact, I'mthe one that got
residential parking to the street. In fact, I'mthe
only person that at one tinme had any parking on the
street because | have a garage up under ny house. It
was, | guess, originally for a carriage, but | have a
garage and | park in ny driveway every night.

And | have always had probl ens. Ri ght
now, | have problens with ny nei ghbors wanting to use
my front of nmy place to drop off people, to park there
and then many tinmes | have had the city to stop people
fromparking by giving tickets. The city even gave ne
a parking ticket for parking too close to ny driveway

and | know par ki ng.
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One other thing I wanted to tell you
about, we even have nei ghbors that use cars just for
savi ng thensel ves a parking space and pulling up on
the sidewal k. That's a very comon thing. It has
been goi ng on up there because we just don't have any
par ki ng.

But Bozzuto Fedora Condom nium they
prom sed the people on the south side of the street
that we could nost |ikely buy a parking space. They
have 100 and some odd parking spaces. But now they
are getting close, they say we can't give you any
parking. Then one other thing, all of those people
will be eligible for residential parking. Every one
of them another 100 and sone odd so people, will be
residential parking.

So we are having a hell of a problem on
Bel nront Street right now and it's going to get worse
and worse because we have every place on Bel nont
Street they are tal king about building or close to
there. They are tal king about building four, five,
ei ght story buildings, nine story buildings. That's
what they are tal king about and sone of them don't
have any parking at all. That's what they are tal king
about .

So I'm having a problem nyself. Like I
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said, we need parking on the street for the people.
My t axes have gone up from$100, 000, ny assessnent, to
$800,000 and it's going to keep going up. I
under stand t hat .

So | have a problem with people saying
that we, the people on the south side of the street,
don't have -- won't be able to get parking in sone
kind of way because it's a hell of a problemfor --
|"m an ol der guy right now, you know, so whatever
That's how | feel about it and | think it would be
wong for the city to allow these big devel opers to
get parking and the people on the street can't get any
at all. And we don't have no alley at all.

So | feel you' re doing a di sservice to the
peopl e that have bought these houses on Bel nont
Street. Now, | know a | ot of people have -- they can
access all eys, but we don't have the opportunity to do
that. So that's how | feel about it.

CHAI RPERSON CGRI FFI'S: I ndeed. Excellent.
Thank you very much. W do appreciate it. It has
been sone tinme, | think, since we have seen you, but
we definitely appreciate you being down and speaki ng
to the Board as soneone that has been on Bel nont for
quite a long tinme and has seen a | ot of perhaps good

t hi ngs happen.
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Board Menbers, questions of M. Nel son at
this time? And, of course, M. Jeffries is with us
representing the Zoning Comm ssion who approved the
PUD across the street of which was tal ked about as
of fering parking to the residents.

MR. NELSON: Right. They were going to
of fer parking to the --

CHAI RPERSON GRI FFI S: I''m certain that
he'll have comments with his coll eagues.

MR, NELSON: But now they're getting
cl ose, no, we can't offer no parking to you because we
should -- we should have asked --

CHAI RPERSON @RI FFI S: M. Nelson, [I'm
sorry to interrupt, but in all seriousness, if that
was sonething that was actually part of the PUD
approval or an anenity or any of the other aspects
that went into the approval, | don't see any reason --
| see all the reason that that woul d be enforced. And
so, certainly, 1 think that the Zoning Comm ssion
could ook into the provision of for sale parking
spots by the residents on Belnont iif that was
sonet hi ng that was di scussed.

| will make note to free M. Jeffries that
he didn't sit on that PUD case. However, as a Menber

of the Zoni ng Conm ssion now, | think he can | ook into
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that and certainly we'll assist himin doing that. |
think it is not lost on the Board, the anpunt of work
just in this application that is going on on Bel nont,
and it is substantial and it is a very high zoned
block in terms of what the character of the original
bui | di ngs are.

O course, everything that is being built
will have to conply with the parking requirenents.
|"mconfused a little bit by your testinony, however,
because you have tal ked a | ot about having to provide
parking on the street. But if we were to approve
this, it would actually renove at |east one, if not
two, spaces allowable on the street.

So you woul d actual | y be gai ni ng one of f -
site private and losing -- regulatorily, you would
| ose two because you're not allowed to park close to
t he driveways.

M5. FORRESTER  Ckay.

MR. NELSON. By the way, one of themwould
be right next to ny driveway.

CHAI RPERSON GRI FFI'S: R ght.

VMR,  NELSON: So you're not |osing two.
You'll only be | osing one because you're right.

CHAI RPERSON GRI FFI'S:  Okay.

MR, NELSON: They are talking about
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putting it right close to nmy driveway.

CHAI RPERSON GRI FFI'S:  Okay. Okay.

MS. FORRESTER: But can | address that?
| think there is a burden placed on the single-famly
homes that is not on the nulti-famly units. And M.
Moore and you both make a statenent that you sonmehow
gain in the nmulti-unit buildings. You only gain if
for every house or famly that you bring to the
nei ghbor hood, you provide one for one parking.

I n the case of the Bozzuto Buil di ng, which
you cite as an exanpl e of providing net parking, there
are 15 units, this is fromthe constructi on nanager
and from the manager of the property, 15 units that
have no parking attributed to themfor which they have
not purchased the property or they have under-
pur chased, mneani ng they have one car |ess than -- one
car nore than what they have.

So that's 15 famlies and that's not
considered in the process because either you can't
assess it at the beginning of the process or because
it's only assessed at the end of the process, it's
ignored. And, yet, for a single-famly honeowner in
a situation |ike Belnont where you have all the
remai ni ng properties that require devel opnment on the

bl ock are single famly hones.
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And historically the block has supported
all of the parking necessary in that neighborhood.
Before Pitts Mtel cane, parking was not a problem
Even before Fedora came, parking was like it was
anywhere in the city, you know, but for the nost part
the residents in the nei ghborhood could find parking.

But now what you have is a situation where
all the devel opnent that's coming in the block, the
multi-famly units, supposedly they wll always get
curb cuts. The ANC s report is that it's a bl anket
statenent against curb cuts, but yet it's not a
bl anket st at ement agai nst curb cuts because it's going
to approve --

CHAI RPERSON GRI FFI'S: R ght.

M5. FORRESTER -- the curb cuts for
mul ti-unit buildings without assessing the fact that
it'"s not anet gain. It's anet gainonly if it's one
for one. Neither of the buil dings on Bel nont that was
approved for curb cuts have provi ded net gai n parki ng.
Nei t her of them have one for one parking for every
unit that's on there, which neans for every unit --

CHAI RPERSON GRI FFI'S: R ght.

M5. FORRESTER: For every famly that has
now cone to the block, that famly is taking away a

parking spot and, yet, mne is being weighted so
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heavily for taking one spot, the same spot that if |
| eft ny car there and never drove --

CHAI RPERSON GRI FFI'S: R ght.

M5. FORRESTER -- would be the spot |

woul d be taking and that is not a bal ance.

CHAI RPERSON GRIFFI'S:  Well, | think you
bring up sone excellent points and I wanted to --
well, | wanted to state that you're absolutely correct

in the procedural and the theoretical aspect of
revi ewi ng our regul ati ons, and the problemis we don't
have jurisdiction to get into those. Those are big
picture itens. That's not unique to you on your bl ock
necessarily.

MS. FORRESTER: No, | agree.

CHAI RPERSON GRIFFIS: It's all across --

M5. FORRESTER: But those are the things
that you give weight to in the report and those are a
basis for which the conclusion, some of the
conclusions are nade, for instance, by the ANC. The
ANC s is just a blanket curb cut exception. They
provi de no argunent even in their hearing as to why
it's a blanket exception and, yet, they will turn
around tonorrow and have done so, because the very
next hearing they will approve and show support for a

mul ti-unit building, but you will give that weight.
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So | can't ignore the fact that -- and |
don't want you to ignore the fact that notw t hst andi ng
the regs, this is not sinply just a regs on the | aw
It's a matter of equity and if you're going to --

CHAI RPERSON GRI FFI'S:  Yes, but that's not
a test that we weigh

M5. FORRESTER: No, but if you're goingto
wei gh those reports, if you're going to give great
weight to those reports and the basis for those
reports --

CHAI RPERSON GRI FFI'S: Wl |, it nmeans that
we take theminto account, those positions, but you're
asking us to decide in a way that we don't decide
variances. | just want to caution you that it's not
as if we can weigh the equities of anulti-famly that
is built as a matter-of-right in a PUD

M5. FORRESTER: No, |I'mnot asking you to
wei gh. |'mnot asking you to weigh the equities. |'m
saying if you' re going to give weight to a report such
as the ANC s report, which is based on an assunption
t hat --

CHAI RPERSON GRI FFI' S: Wl I, let nme just --
"1l clarify for you.

MS. FORRESTER Wit a minute, based on an

assunption that --
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CHAI RPERSON GRI FFI S: No, no, no, great

wei ght for the ANC report doesn't nmatter what they
say. It just nmeans that they have checked off the
anount of things, that they are publicly noticed, that
there was a quorumand that their vote was cal cul at ed.
That gives them great wei ght before us.

Their report isintherecord. It's not--
now, the substance of it, you wll see in our
del i berati on how nuch persuasi veness we give to their
position, but the great weight happens of the
procedural matter of getting into the record.

MS. FORRESTER: So does that nean that in
considering their report, you' re not |ooking at the
basis for why they got to their concl usion?

CHAI RPERSON GRI FFI'S: Wl |, of course, we
are.

M5. FORRESTER: But that's ny point. The
basis for getting to my conclusion also has to be
| ooked at even if you're looking at the fact that |'m
-- you know, |I'mreaching the sane process. |'mgoing
t hrough the sane process they are and there has to be
sonme weight given to whether or not I amfor it or
agai nst it.

CHAI RPERSON GRI FFI'S: R ght.

M5. FORRESTER:  And, obviously, I'm for

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

49

it, because |I'mthe applicant.

CHAI RPERSON GRI FFI'S: R ght.

M5. FORRESTER: But t he sane under pi nni ngs
that you give, that you consider for the ANC, | would
at least |like those considered. That doesn't nean
that they have -- they are inside or outside the regs,
but you're going to consider that the ANC is | ooking
at this and saying there is no curb cuts, we don't
support curb cuts.

CHAI RPERSON GRI FFI'S:  Good. kay.

M5. FORRESTER: And I'm saying that if
you're going to do that, you have to consider that,
t hat bl anket statenment. You know, one, it negates the
process. What is the use of having an exception
hearing or a variance hearing if you have bl anket
stat enents agai nst anything? So you give it weight,
but you have to also give weight to the fact that on
a case-by-case basis, you have to say, well, we nmay
soneti mes say no

CHAI RPERSON GRI FFI'S:  Okay.

M5. FORRESTER And that's what --

CHAI RPERSON GRI FFI'S:  Understood. No,
understand, and | think we are going to wei gh both the
argunents. Gkay. Any other questions, clarifications

fromthe Board at this tinme? Thank you very nmuch, M.
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Nel son. Are there others present that want to --

M5. PERKI NS: Good nor ni ng. |"m Erna
Per ki ns.

CHAI RPERSON GRI FFI'S:  You' re goi ng t o need
to come up, please. If you wouldn't m nd, just have
a seat. |I'mjust going to have you state your nane

and address for the record.

M5. PERKI NS: Good nor ni ng. |"m Erna
Per ki ns. |"m here representing Bozzuto Hones, the
devel oper and buil der of the Fedora project.

CHAI RPERSON GRI FFI'S:  Have you been sworn

in?

M5. PERKINS: | didn't stand.

CHAI RPERSON GRI FFI'S:  Okay.

M5. PERKINS: | didn't think I would have
to.

CHAI RPERSON CGRI FFI' S: Wy don't you st and?
Ms. Bailey is going to swear you in. Didyoufill out

a witness card?

M5. PERKINS: | wll.

CHAI RPERSON GRI FFI'S:  Ckay.

MS. BAI LEY: Pl ease, raise your right
hand.

(Wher eupon, the witness was sworn.)

CHAlI RPERSON GRI FFI S: Excel | ent. Thank
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you, Ms. Perkins. Go ahead.

M5. PERKI NS: | just wanted to nmke a
comment regardi ng the parking spaces.

CHAI RPERSON GRI FFI'S: Sure.

M5. PERKINS: That in the garage for the
Fedora, the one to one, we did in the beginning of the
project nmake a commtnent to the conmunity to have
overfl ow par ki ng and consi derati on of selling parking
spaces to the nei ghborhood. W are still evaluating
that and hearing this hearing today, we wll
definitely take serious consideration for the
nei ghbors with the chall enges of the parking.

CHAI RPERSON GRI FFI'S:  Yes. | nean, that
doesn't change the position from a couple of nonths
ago, right? What is taking serious consideration for?
| f there was an agreenent or an understandi ng of the
nei ghbors, are they m staken that parking spaces were
going to be offered for sale or where are we with the
situation? | guess | don't find a | ot of confidence
in those words of what to expect.

COW SSI ONER JEFFRI ES: Excuse ne, M.
Chair?

CHAI RPERSON GRI FFI'S: M. Jeffries?

COW SSI ONER JEFFRI ES: This was a PUD

correct?
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MS. PERKINS: Yes, it was.

COM SSI ONER  JEFFRI ES: Yes. So were
t hese spaces proffered? Wre they part of the PUD
order that you would --

MS. PERKINS: Yes.

COW SSI ONER  JEFFRI ES: So this is
sonmet hing that has to be achi eved or el se you will be
in violation of the PUD order.

M5. PERKINS: Correct. | just cane to --

COW SSI ONER JEFFRIES:  Ch, well, then --

MS. PERKINS: -- reassure, yes.

COW SSI ONER JEFFRIES:  On.

M5. FORRESTER: Up until now we were told
that they were all sold. | nean, to date we were told
that they were sold. There are no nore parking spaces
avai | abl e.

CHAI RPERSON GRI FFI'S:  Ckay.

M5. FORRESTER. So that's part of it.

COW SSI ONER JEFFRIES:  Well, listen, if
that's sonmething that was proffered by the applicant,
the Bozzuto Conpany, that there would be a certain
nunber of spaces available to the neighbors, | nean,
| don't know. I'mnot certain what the |anguage is,
but if that was in the PUD order --

M5. FORRESTER: It was and we -- and part
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of the -- as | indicated, you know, | had started this
process in '99, but for not knowing the system it
didn't happen. And when | reapplied, part of the
reason was at that point we were told there are no
nor e parking spaces to be bought.

CHAI RPERSON GRI FFI'S:  Okay.

M5. FORRESTER: And they were never
really --

CHAI RPERSON GRI FFI'S:  Well, we'll get to
t he bottom of this.

M5. FORRESTER: They were never offered to
t he residents anyway.

CHAI RPERSON GRIFFI'S:  Wiile you're both
here, it's an excellent tinme to take an opportunity to
tal k.

M5. FORRESTER: So we haven't brought it
up.

CHAI RPERSON GRI FFI'S:  And i f you need to,
actually refer to the PUD order. O course, it's just
across the hall. You can pull it and see what's
actually in it and isn't. And anything else, M.
Per ki ns?

M5. PERKINS: No, sir.

CHAI RPERSON GRI FFI S: Excellent. Thank

you very much then. Questions, clarifications? |Is
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there anyone el se here present in Application 17436
who would like to testify before the Board, persons
present? Very well. Let's turn it over to you for
cl osi ngs.

M5. FORRESTER: Ckay. | should just say
that that was a surprise, but anyway. Just on the
specifics for the OOfice of Planning' s report. Again,
a good part of their discussion tal ks about the net
| oss of the parking and | understand the fact that,
again, you're saying that you're looking at the
out cone of the report and not necessarily howthey get
there, but I'mnot sure that that can be separat ed.

And, as | have said before, | think there
is a weight placed on an application, such as m ne,
for a single-famly house in a neighborhood going
under the kind of nmjor reconstruction that we're
goi ng under. Any applicant that cones before the
Board i n t hat nei ghborhood, who i s a new purchaser, is
going to face alnobst an inpossibility test, which
seens to underni ne the whole process of asking for a
vari ance, sonething that is supposed to be done case-
by- case.

They are going to be faced inmediately
with the bl anket statenent that we don't do curb cuts

and, yet, we're going to approve a curb cut for a
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multi-famly unit because, theoretically, you have
taken parking off the street even though as a net you
haven' t done so.

The Board's report also talks about
whether or not it would adversely affect the
nei ghboring property. It doesn't, other than
establishing a precedence, which the Board has
acknow edged that it on the one hand gi ves sonme wei ght
to, but it doesn't hold as the standard. | nean,
could get this application granted today and that
doesn't necessarily nean you wll grant a simlar
application unless it nmeets other tests tonorrow

| could lose it today and, as you have
done in the past, you may grant the application for a
front yard. So | don't know how nmuch weight that is
going to be given, but I think it should be given very
little weight, the fact that soneone may cone behind
me and do exactly what |'m doi ng now.

There is a general statement in the
Board's report -- in the Ofice of Planning' s report
about safety and it's hinted at, but it's not really
made clear. And because the ANC al so uses safety, |
would Iike to note that the transcript for the ANC s
hearing nmentions no reason why this parking pad is

supposedly a safety concern
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The si ze neets the requi renents t hat woul d
be required if it was the standard, the m ninmum size
required for any kind of parking area, including the
standard that would be used if this was a side yard.
By its nature, a side yard, for exanple, would abut
with the sidewalk and then eventually the street.
And, yet, sonehow the fact that this particul ar spot
is of that sanme size and abuts the sidewalk is
mentioned briefly as a safety concern, but it's not
menti oned without any rhyne or reason.

It tal ks about those parking pads wth
l[imted visibility, but in this case | am assum ng
that's just a general statenent and not attributing
the limted visibility to our space because there is
no limted visibility. It's an open space. The
setback for the building from the property line is
nore than 26 feet.

As a matter of fact, if you conpare it to
t he setback to the Bozzut o property across the street,
we have better visibility because they cone out of a
tunnel and then within 5 feet, they are imediately
upon the sidewalk. So it's a noving car that cones
and it's blocked on the -- it's bl ocked to one side,
as a matter of fact, sinply by the nature of how the

bui l ding is designed.
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So | didn't understand that statenent. |
think that should either be clarified or given very
little weight because it doesn't seem to have any
support. It's just a line in the report.

Again, | think the fact that there is not
going to be any additional noise, there is not going
to be any additional lighting, there is not going to
be any changes in the traffic patterns and that the
two adj acent neighbors are fully in support of the
project, there is not going to be a substantial
detrinment to the public good or to the adjacent
properties. That's it.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very much and we do appreciate the --

M5. FORRESTER  And oh --

CHAI RPERSON GRI FFI'S:  Yes, go ahead.

M5. FORRESTER: |'msorry, but since |l --
well, I won't know. Since this process has taken so
I ong, the hearing actually was scheduled for a tine
when |1'm leaving on vacation tonmorrow and |'m
wondering if we could request a Bench decision and a
summary order, because | just want to come back and
not -- and just have it done wth.

CHAI RPERSON GRI FFI'S:  Under st ood.

M5. FORRESTER:  Ckay.
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CHAI RPERSON GRIFFI'S: | think the Board is

prepared to nove forward today in a  brief
deliberation, if I"mnot mstaken, so | will open it
up for Board consideration.

There is sone clarity perhaps that we
shoul d bring to what section of the regul ations that
we will be looking at. | don't think it changes the
subst ance of our discussion, but | believe it would be
2116.2 which is a variance fromthat section where it
i ndi cates where parking spaces shall be | ocat ed.

2116. 4, of course, Ms. MIler has pointed
out that it speaks to required parking. And so that
being said, I'lIl open it up to Board Menbers for
di scussion. Very well. Let me begin then a kind of
a friendly discussion, because | think if we wanted to
nove forward on this, we should be expeditious. I
think | stated earlier on and | absolutely wll
reiterate that | think the Board is not only
synpat heti c or perhaps enpathetic with the situation
of the density devel opnent on Bel nont Street and al so
that of the specific circunstances with the applicant
and the applicant's famly.

Thi s nei ghborhood is not unfamliar with
all of us on the Board as we have heard nunerous

applications, sone of us nore specifically with other
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si tuations. So our understanding is full in this.
However, as we | ook to the special exception and al so
t he variances, we have | ooked at it here, | have not
found that the argunent is persuasive. It fails on
several |evels.

Looki ng at one, the uniqueness, | think
t hat perhaps we could | ook at a confluence of factors
to begin setting up a level of uniqueness that could
be established here, but | don't find it very strong.
And even if | was to assune that that was nade and t he
circunstances with a particular famly and with the
ci rcunmst ances and its adjacency perhaps to 15" Street
and the slope that's there and the Bel nont, the direct
devel opnent that's happeni ng across the street on the
site and no all ey access.

The practical difficulty, I haven't heard
a substantial anount that is persuasive that there is
a practical difficulty in conplying wth the
regul ati ons. And this is where it always becones
difficult for me and I know the Board, as a whole, is
that we're so caught with having to call to maintain
to the regulations, that that's exactly what the
regul ations are asking us to do.

Were is the practical difficulty in

conplying with the regs? Well, the practica
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difficulty again on a weak, Kkind of unique aspect,
where is the conpliance? And the conpliance may be
well, mybe we're looking at not -- we're not
providing a required parking, but the area of
requirenent.

And so maybe that's it. The practica

difficulty in just providing parking and it's in the

front. There's no other place to put it. Well, okay.
So if | get there, you know, not strongly, but if |
get there, | can't see how we nove beyond how it

doesn't inpair the intent and integrity of the Zone
Pl an and Map, because that goes to a bigger picture,
very big. It's talking about well, if this was to be
done based on those aspects, would it sonehow damage
what the zoning is saying nust be?

And every variance has that particular
aspect. But in this one, specifically, | see that it
actually would begin to, because it's not just the
curb cut that we're talking about, but it's the
| ocation. And that's what's starting to -- where |
see it, would be sone detrinent to the Zone Pl an and
Map in this particular circunstance.

Public good, we can debate that. And |
think there are aspects of public good features to

this. But there are also detractions to the public
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good in ternms of the renoval. And | think Ofice of
Pl anni ng has stated that sufficiently and adequately.

The applicant's comment in terns of the
ANC and the ANC s position of safety, | agree with the
applicant. W don't have enough there in substance.
There wasn't additional testinony to understand why or
what that was. W won't speculate. W will be giving
the ANC the great weight of which it is afforded, but
that directly neans we wll address all of their
i ssues as we brought up. That is not persuasive to ne
to deny this application on safety, as |"'mnot really
under standi ng as the applicant has said.

However, their position in terns of not

supporting the application, | think, is informative
for my own deliberation and position. That being
said, I'll open it up to others for coments. MVs.
Mller?

VICE CHAIR M LLER: |'msynpathetic to the
situation of the applicant, but that's not the grounds
upon whi ch we can grant a variance. And | think that
the applicant just hasn't nmet the three prongs,
especially with respect to uni queness. Basically, it
sounds |ike there is a parking problem in the
nei ghbor hood and, therefore, it's not unique to this

particul ar applicant.
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She tal ked about the topography of the
area, not necessarily the particular property. Wth
respect to practical difficulty, she has a practi cal
difficulty, but not in the context of the Zoning
Regul ations. W can't grant variances because of sone
personal circunstances, such as, you know, a rel ative
that is handi capped and is having trouble getting to
t he house. There are other ways to get that and M.
Moore actual ly has suggested one of them

The practical difficulty has to be with
conplying with the regul ations. And in this case,
there is no requirenent for the applicant to have a
par ki ng space. So there is no practical difficulty
that | can see with respect to conplying with the
regul ati ons.

And finally, wth respect to adverse
i mpact, certainly both the ANC and the Ofice of
Planning stated that it would take a parking space
away fromthe public, so | think that it an adverse
i npact on the public. And | think that the great
wei ght does nean that we address the concerns that
were rai sed by the ANC and the O fice of Pl anning, and
that's one of the primary concerns that they raised.

And | think that there is a policy in the

Zoning Regulations for not having parking in this
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particular area and there has not been nmade a
conpel ling reason for violating that policy, because
the applicant really hasn't nmet the uni queness or the
practical difficulty standards.

CHAI RPERSON GRI FFI'S:  Very well. Ohers?
If there's no other further conmments at this tine,
then | think it's best to consider deliberation under
a notion. | would nove denial of Application 17436
and ask for a second.

VICE CHAIR M LLER:  Second.

CHAI RPERSON CRI FFI S: Thank you, M.
MIller. Ohers speaking to the notion? Very well.
If there's no other further comments, we do have a
notion before us. It has been seconded. | would ask

for all those in favor to signify by saying aye.

ALL: Aye.
CHAI RPERSON  GRI FFI S: And opposed?
Abstaining? Very well. M. Bailey, if you wouldn't

m nd recording the vote?

MS. BAILEY: M. Chairnman, the Board has
voted 5-0-0 to deny the application. M. Giffis nade
the nmotion, Ms. MIller seconded, M. Etherly, M.
Mann and M. Jeffries support the notion.

CHAI RPERSON GRI FFI S: Excellent. Thank

you very nuch. Ms. Forrester and M. WIson, |
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certainly hope that you nmaybe continue conversation
with M. More in ternms of other alternatives. Al so,
take up Ms. Perkins as she is here, if she hasn't run
away, in terns of what's happeni ng across the street
and hopefully there is a situation that wll be
anenabl e to yours shortly.

That being said, thank you very nuch. W
do appreciate --

MR WLSON: Can | ask one question?

CHAl RPERSON Rl FFI S: Yes, you need to
conme up and have a seat on the m ke though. Ms.
Bailey, | don't see any reason why we wouldn't waive
our rul es and regul ati ons and i ssue a sunmary order on
this. W can proceed with that. Yes, sir?

MR WLSON: Yes, sir. Howard WIson.

CHAI RPERSON GRI FFI' S: Yes.

MR WLSON. My | ask, is there an appeal
process and how will we get that information from
across the hall or what is --

CHAI RPERSON QR FFI S: Certainly.
Absol utely.

MR. WLSON:. There is? Ckay.

CHAI RPERSON GRI FFI S: Yes, there is
absol utely an appeal process.

MR, WLSON. Ckay.
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CHAI RPERSON &Rl FFI S: There is -- the

di rect appeal process would be the Court of Appeals.
There is al so other opportunities that you could talk
to staff about across the way. You m ght want to nmake
a notion for reconsideration, if you found that there
are facts that were not brought to light, could not
have been brought to |ight today and nove ahead t here.

MR, WLSON. Ckay.

CHAI RPERSON GRI FFI'S: | ' msorry, what does
t hi s nean?

VICE CHAIR M LLER  Well, the applicant
requested a sunmary order and |' mwondering, normally
when we have a denial, we do a full order, so that
they have all the reasons in witing fully devel oped
if they're considering an appeal.

CHAI RPERSON @RI FFI S: Yes, that's an
excel | ent point. If you' re considering an appeal,
you're going to want our entire argunent on the
record, which would be the order.

MR WLSON:. Well, | do believe that this
was a unique situation and that we did apply and we
were told it was a variance. W got on Friday --

CHAI RPERSON GRI FFI'S:  Okay.

MR W LSON: | nmean, this entire -- |

think thereis tinme that we coul d have probably worked
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sonmet hing el se out, even though we did present.

CHAI RPERSON GRI FFI'S: Sure.

MR W LSON: I would still Ilike the
opportunity, | guess.

CHAI RPERSON GRI FFI' S:  Okay. Wy don't we

do this then? 1'mnot going to i ssue a summary order
on this. I'mgoing to issue a full order, so you'l

see exactly our entire decision. You will have that
record. It also wll take a little bit nore

additional tinme before that actually hits the street.

MR, WLSON. Ckay.

CHAI RPERSON GRIFFI'S: Very well. Thank
you very much, M. WI son.

MR. WLSON: Thank you

CHAI RPERSON GRI FFI'S: | do appreci ate you
bringing that to our attention. Ms. Bailey, let's
nove ahead then and we'll issue a full order on Case
No. 17436. And why don't we call the next case for
t he norni ng?

MS. BAI LEY: Application No. 17431 of
King's Creek LLC, pursuant to 11 DCVMR 3104.1 and
3103.2, for a special exception to allow a building
height of 50 feet in the Reed-Cooke Overlay under
section 1403, and a variance to pernmt an addition to

a nonconform ng structure under subsection 2001.3, a
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vari ance fromthe fl oor area rati o requirenents under
subsection 402, and a variance from the court
requi renents under section 406. This is to allowthe
addi ti on and conversion of an existing building for
residential use in the Reed-Cooke R-5-B District at
prem ses 2329 and 2335 Chanplain Street, N.W, Square
2563 and Lots 103 and 816.

CHAI RPERSON GRIFFI'S: Are we ready? M.
Rot h?

MR. ROTH: M. Chai rman, good norning,
Menbers of the Board. For the record, ny nane i s Al an
Rot h, Chairperson of the ANC-1C. | filed a notion in
the case and | was just consulting with M. Collins
aski ng whet her the notion was or was not considered a
prelimnary matter.

CHAI RPERSON @RI FFI S: Well, it's not.
W're calling the case now and | think we can take it
as -- it, frankly, doesn't strike me as a prelimnary
notion. You're asking for the record to be kept open
in order for the official ANC s position to be taken
into accord. | don't have any difficulty with that.
| thought actually it mght be tinely if we bring it
up when you provide, but if we want to take it up now,
well, that's fine with ne.

MR. ROTH  Frankly, the truth is that, if

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

68
M. Collins doesn't --

CHAI RPERSON GRI FFI'S: W want to hear the
truth, so --

MR ROTH: The truth is if M. Collins
doesn't have any objection, that because the ANC s
position and report is based on a previous and now
obsol ete set of plans, ny ANC report, frankly, would
not be very useful to the Board, at this point. And
so if it's possible for the Board to dispose of the
notion now, unless the Board has a reason to keep the
ANC here for questions or discussion --

CHAI RPERSON GRIFFI'S:  Aren't you going to
want to participate in the case? | nean, whether you
have seen past plans or not, the applicationis still
bef ore us. You still want to or not, | nean, to
whet her you had a position.

MR ROTH. Well, I'mnot sure | would know
how to participate in the case in the absence of a
view on the nerits.

CHAI RPERSON GRI FFI'S:  Okay.

MR. ROTH. O the ANC on the set of plans
now before you.

CHAI RPERSON GRIFFI'S: Wl l, let's be very
brief and succinct. What has changed?

MR. ROTH A substantial alteration of the
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roof structure which both in terns of --

CHAI RPERSON GRI FFI S: So it has been
reduced from whatever it was?

MR ROTH. Both in ternms of size and in
appar ent use.

CHAI RPERSON GRI FFI'S: 25 percent? kay.

MR. ROTH. Wiich nay or may not have an
inmpact on the ANC s view of arguments against the
speci al excepti on.

CHAI RPERSON GRI FFI'S:  Okay. kay.

MR ROTH: In effect, adverse affect on
nei ghbori ng properties.

CHAI RPERSON Rl FFI S: | ndeed. M.
Col I'i ns?

MR. COLLINS: Yes, and, M. Chair, we have
no objection to the notion. As a matter of fact, we
did authorize M. Roth to state in his notion that the
appl i cant supports the notion.

CHAI RPERSON GRI FFI'S:  Okay.

MR. COLLINS: Provided that we have three
days after his subnmission in order to file any
response that m ght need to be fil ed.

CHAI RPERSON GRI FFI'S:  Okay.

MR COLLINS: But I think that al so due to

the pressing business, | think that it's appropriate
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for M. Roth to nake this request now and the Board
di spose of it now.

CHAI RPERSON GRI FFI'S:  Way am | getting in
the mddle of it, if everyone is in agreenent?

MR ROTH. M. Chairman, if you or other
Menbers of the Board want nme to stay, because you have
particul ar questions you want to ask during the ANC s
case, I'mwlling to do that. | just don't really
think that the ANC s presentati on now woul d be --

CHAI RPERSON GRI FFI S: No, | absolutely
agr ee.

MR. ROTH. -- particularly useful

CHAI RPERSON GRI FFI S: kay. The only
ot her thing is whether we woul d take up the status of
the parties in this case before disposing with this
notion, but | don't see any reason why we necessarily
have to. M. MIller, do you have a question on the
ANC s submi ssi on?

VICE CHAIR M LLER: " m just wonderi ng,
M. Roth, you' re not planning to stay for any cross
exam nati on?

CHAI RPERSON GRI FFI'S:  But you can't cross
if you don't have any --

MR ROTH. | wasn't planning on it. And

| don't know, frankly, on what basis | woul d, because
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the basis for the ANC s position has effectively been
noot ed by the filing of a new set of plans. And until
we neet tonmorrow night to consider the new set of
pl ans, I'mnot sure | know what | woul d be pursuing in
Cross exami nati on.

CHAI RPERSON GRI FFI'S: |I' mcl ear. Anything
el se? Very well. | think we can approve the notion,
unl ess anyone has any opposition to that and keep the
record open for the ANC s report with the response
time of the applicant and parties of which we wll
deci de at the conclusion of this hearing, our schedul e
and our timng for subm ssions. W wll make note of
that. |In which case, you are no |onger obligated to
st ay.

MR. ROTH. | appreciate that.

CHAlI RPERSON (Rl FFI S: We' Il unlock the

doors and you can | eave.

MR. ROTH. Ckay. | appreciate that. M.
Chai rman, just for the record, | asked for, and | know
you will decide this at the conclusion of the case,
and I'Il consult with M. Collins or the Board staff

onit, but I did ask for tinme until Monday afternoon,
March 13'", for us to be able to file in effect to
give ne two weekends, if needed, to wite up our

suppl emental report.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

72
CHAlI RPERSON GRI FFI S: No sooner than the

14'", is what you're saying?

MR.  ROTH: Essentially. But | wll
endeavor to get our report in as quickly as | can.

CHAI RPERSON GRI FFI'S: Right. W're going
to set the schedule. | don't anticipate that we are
doi ng a Bench decision on this today.

MR ROTH: | doubt it.

CHAI RPERSON GRI FFI' S:  Looking at the tine
and t he anount of testinony that we're probably taking
in. | wouldinaginethat we're probably going towards
a deci si on maki ng, which woul d be the first Tuesday of
the nonth, so | think there will be anmple tine. W'l
take it into account. The 14'"" would be the earliest
with response tinme after that. Okay.

MR. ROTH. Thank you.

CHAI RPERSON GRI FFI'S:  Anyt hi ng el se?

MR. ROTH: That's all. Thank you, M.
Chai r man.

CHAI RPERSON CGRI FFI' S:  Thank you very much.
Let's nove ahead then. Let's go directly into the
request for party status. Let ne ask first of all
Carl os Lunpuy, is he here? Yes, sir. M. Holnes, are
you here, present? M. Poulin, forgive ne if |I'mnot

sayi ng these correctly. You're going to correct ne.
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Ni chol as Cuitz of 2352 Chanplain Street? Donna G oves

of 25567 Yes. Very well.

Board Menber s, you do have t he
applications for party status in front of you. Are
t here questions for those applicants? M. Lunpuy, is
that how you say it?

MR, LUMPUY: Yes.

CHAI RPERSON CRI FFI S: Excel | ent. Wul d
you conme forward for a second, please? 1'm taking
note that your request actually was not tinmely filed.
It is, of course, required to be 14 days submtted
prior to the application. So we're taking note of
that to respond to it.

Let me al so just state there are two cl ear
ways to participate in any case before the Board of
Zoni ng Adj ust nent . One is to be a person and to
provi de testinony. As you have been sitting here, you
have seen a few peopl e provide testinony. The second
is a higher threshold and that is as a party or ful
parti ci pant.

If we establish one as a party, first of
all, we'll be going through why you would be
distinctly or uniquely inpacted, raising to alevel of
being granted party status. As a party, you will be

required to be a full participant in this case.
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Meani ng, anything that we ask the applicant of, we
would ask simlarly of any parties established.
Meani ng, legal briefings, additional information,
cl osi ngs, proposed orders, etcetera.

So | state all of that so that one can
anal yze whet her they wanted to just present testinony
or they want to be a full participant in terns of
presenting their own case in opposition and also
conducting cross exam nation of all the wtnesses.
That being said, the first question out there is why
is this not tinely? That's to you, M. Lunpuy. You
just need to turn on your m crophone.

MR. LUMPUY: M. Chairnman, good norning,
| adies, if you pl ease, good norning, gentlenen. Your
guestion again is the tineliness of?

CHAI RPERSON GRI FFI S:  Yes, the request for
party status is required to be 14 days prior to the
hearing. Your's was sent, | believe about, seven days
prior. Soit's not tinely. So we would have to waive
our rules and regulations to actually accept it into
the record, because it's not tinely. So |I'm just
| ooking for sone brief background on why it wasn't
timely filed.

MR LUWPUY: It was filed on either the

14'" or the 15'" of February, delivered overnight by
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the United States Post fromFlorida. | have a receipt
for it, but | didn't bring it with ne.

CHAI RPERSON GRIFFI'S:  So you thought it
was going to be tinely filed?

MR. LUWVPUY: Yes. | spoke with Ms. El ai ne
Booth twice prior to submtting ny party status
application and she explained to nme how!| had to do it
and | didit inatinmely fashion.

CHAI RPERSON GRI FFI S: kay. Per haps
there's just sonme confusion in our records then.

MR. LUMPUY: It was subnitted on the 14'"
of February.

CHAI RPERSON @RI FFI S: kay. Furt her
guestions, clarifications from the Board of this
applicant or other applicants?

MS. BAILEY: M. Chairnman?

CHAlI RPERSON GRI FFI' S: Yes.

M5. BAILEY: | just wanted to clarify the
record that we received it on February 22",

CHAI RPERSON GRI FFI'S:  Okay.

M5. BAILEY: And that's Exhibit 32.

CHAI RPERSON R FFI S: Very well. | f
there's no direct questions fromthe Board, at this
time, then let's -- M. Collins, conments on any or

all of these?
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MR. COLLINS: Yes, | have corments on many
of them M. Chairnan.

CHAI RPERSON GRI FFI'S:  Yes, okay.

MR LUWPUY: Turn it off?

CHAlI RPERSON GRI FFI' S: Yes.

MR. COLLINS: | have comments on nany of
them Let nme first begin overall by tal king about the
standards for party status. Section 3106.2 of the
Zoni ng Regul ati ons has very specific requirenents for
party status. These were anmended in 1997 and again in
2000 to tighten up the requirenents. And let nme just
go through them

First of all, 3106.2 does require that
they shall file to be a party, a person shall file
wi th the Board not | ess than 14 days prior to the date
of the hearing sone i nformation, the nane and addr ess,
the request to appear, and you can read (a) through
(e) right there, witten statenent setting forth why
t he person should be granted party status, including
reference to a nunber of things, five things, the
property that's owned by or occupied by the person,
the I egal interest of that person in the property, the
di stance between the person's property and the
property that 1is subject to the appeal, the

envi ronnment al econom ¢, social or other inpacts |ikely
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to affect the person and the person's property.

CHAI RPERSON GRI FFI' S: Wl |, we do know al
of this, right?

MR COLLINS: Sorry?

CHAI RPERSON CGRIFFIS: W do know all of
t his.

MR COLLINS: Yes.

CHAI RPERSON GRI FFI'S:  Okay.

MR. COLLINS: |'m nmaking a point.

CHAI RPERSON GRI FFI'S:  Okay. (Good.

MR. COLLINS: And finally, an expl anation
of howthe person's interests are nore significantly,
distinctively or uniquely affected in character or
ki nd by the proposed zoning relief than those of other
persons in the general public. And then section
3106.3 gives a requirement for the Board that in
considering the request for party status, the Board
shall request party status only if the person
requesting party status has clearly denonstrated that
the person's interests would Ilikely be nore
significantly, distinctively or uniquely affected in
character or kind by the proposed zoning relief than
t hose of other persons in the general public.

Wll, let nme first take M. Lunmpuy's

statenent about the tinely filing. He said that it
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was filed on the 14'" | f you have in front of you
the party status application that was filed and if you
| ook down to the right hand, |ower right hand corner,
you'll see the date that it was printed off of your
website. It says February 15'"". Ms. Bailey said it
was filed on the 22", It becane available to the
public on the 22"  Six days prior to the hearing,
not 14. The rules require 14.

CHAI RPERSON GRI FFI'S: Right. | nean, the
timeliness woul d be based on the stanp recei ved, which
is in the upper right hand corner whichis -- | don't
think is disputable, but it's reading February 22",

MR. COLLINS: Right.

CHAI RPERSON GRI FFI'S: Okay. So it's not
tinmely.

MR. COLLINS: Not tinely. He clains to
own a nunber of properties and lists them three of
t he townhouses that are across the street and then
2351 Chanpl ai n. The closest building and | would
invite you to neasure, if you would Iike, I have sone
plats of the property, which I would like to submt.
The cl osest is 100 feet away, but substantially up the
street.

In terns of the inpact, M. Lunpuy talks

about shadows on the street and on the eight row
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houses. It will create a condo concrete canyon,
contrary to long-term goals of the neighborhood. It
will cause damage to the street. These are all

all egations with no substantiation. Mor eover, they
don't identify why M. Lunpuy would be nore
significantly, uniquely or distinctively inpactedthan
ot her persons on the street.

So for these reasons, | do not believe
that this application for party status neets the test.
Thank you.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very nmuch. Board Menbers, questions?

BOARD NMEMBER MANN: l'"m sorry, can you
repeat what the -- you said they were allegations
wi t hout substantiation. Wich were those?

MR. COLLI NS: None of them They are
conclusory statements in his party status request.
They are concl usory statenments wi th no substanti ati on.

BOARD MEMBER MANN: Ri ght . | was just
wonderi ng which ones you were specifically referring
to.

MR COLLINS: Al of them

BOARD MEMBER MANN: Al l of thenf

MR COLLINS: Yes.

BOARD MEMBER MANN: | see.
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MR, COLLINS: And if he is 100 feet away

wi th a nunber of property owners between himand the
site, how can he be nore distinctively, uniquely or
significantly affected than the nei ghbors?

CHAI RPERSON GRI FFI'S: O her questions of
the Board? Ms. MIller?

VICE CHAIR M LLER Wiile we haven't
| ooked at the other applications for party status
individually yet in this hearing, would you say that
you are affected in the same way as the other
applicants? Are you aware of how they are affected?

MR LUMPUY: Yes, ma'am | am

VICE CHAIR M LLER. | nean, |'mwondering
if all the applicants for party status are persons on
the street who are claimng that there is going to be
a shadow cast upon themor the |ight and air are going
to be affected by this building.

MR. LUMPUY: Yes, |'ve clearly stated in
the answers to the six questions which the attorney
just lined -- outlined and it is ny position clearly
stated that this applicant and the granting of a
hei ght i ncrease woul d conpel ot her properties that are
undevel oped and vacant lots to al so i ncrease height.

CHAI RPERSON GRI FFI'S:  Okay.

VICE CHAIR M LLER:  Ckay.
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MR. LUMPUY: And it is contrary --

CHAI RPERSON GRI FFI'S:  And t here' s not hi ng
prohibiting you from presenting that position as a
person providing testinony. Is that what you're
| ooki ng to do?

MR, LUWMPUY: Yes, well, | -- just take for
exanpl e --

CHAI RPERSON GRI FFI'S:  No, I'mnot getting
into the substance.

MR, LUWMPUY: -- No. 3 says 200 feet. Now,
the attorney says that one of ny properties is within
100 feet. But isn't it -- doesn't it say here clearly
preferably no further than 200 feet? It says there on
No. 3.

CHAI RPERSON GRI FFI S: Ri ght . It really
goes down to No. 6 and that's what we are trying to
establish here. |If we found that this was a tinely
application that was submtted, that how is your
positionsignificantly or distinctively different than
those that are here requesting party status ot herw se?
Howis your -- the critical aspect of this is stepping
away fromthe | egalese, as I'mnot a |lawer, and the
critical aspect is this is that the Board gets all of
the positions and all of the information in order to

make a deci si on
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So what we are asking you i s your position
to the elenents, your concerns, are they different
than others that are going to be presented or can you
present themw th others or can you present themj ust
as a testinony?

MR.  LUMPUY: | would like to present
conpel l'ing testinony together with other nei ghbors on
Chanpl ain Street. W're all here on Chanplain Street.
| think we should all be able to voice our concerns.

CHAI RPERSON GRI FFI'S:  No one i s sayi ng you
will not be able to voice your concerns. Do you
under stand that ?

MR LUWUY: [|I'mnot certain, sir.

CHAI RPERSON GRI FFI'S:  Okay. Then let ne
make it --

MR. LUMPUY: | know we're spending a | ot
of tine here on technicalities.

CHAI RPERSON GRI FFI'S:  Okay. Let ne nake
it absolutely clear to you then. 1'Il make it clear.

MR, LUMPUY: Sure.

CHAI RPERSON GRI FFI S: If you give ne a
nmoment just to listen.

MR, LUMPUY:  Yes.

CHAI RPERSON GRI FFI'S:  The issue is this.

You can and will be presenting testinony as a person.
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MR. LUMPUY: Under st ood.

CHAI RPERSON GRI FFI S: VWhat we're doing
right nowis our |legal requirements. You have put in
a notion before us requesting party status.

MR LUWPUY: Under st ood.

CHAI RPERSON @RI FFI S: W're trying to
deci de whet her we grant you that party status and now
we'll go on to the next one. But if you are
confortable, if you want to wi thdraw your request for
party status, | will call you at tines when we hear
persons in opposition to provide testinony and you
will be provided tine then to provi de your testinony.

MR, LUMPUY: I would only ask that you
determne ny party status application after | have
been heard.

CHAI RPERSON CGRI FFI'S:  After you have been
hear d?

MR, LUMPUY: Yes.

CHAI RPERSON Rl FFI S: Wen are you
proposi ng to be heard?

MR. LUMPUY: When testinony is called
from--

CHAI RPERSON GRI FFI'S:  Okay. | guess you
are not understanding our procedural requirenents

Let's nobve on to look at the others and then we'l|l
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cone back and make decisions on all.

MR, LUMPUY: Wuld you like ne to retire,
sir?

CHAI RPERSON GRI FFI'S:  Pardon ne?

MR, LUMPUY: Would you like nme to retire?

CHAI RPERSON GRI FFI'S:  Yes, that woul d be
fine. You can have a seat back in the hearing room
Let's nove on to M. Poulin, 2370 Chanplain Street.
M. Poulin is present, of course, he had indicated
t hat . M. Poulin is also indicating that he is
adj acent within about 60 feet, also is | ooking at the
aspects of the massing and the inpact of that.

Are there questions specifically fromthe
Board for M. Poulin's request for party status?

VICE CHAIR MLLER M. Chairman, | just
want to make a clarification for those out in the
audi ence who nmight be requesting party status who
m ght not totally understand it, that there is a
di fference between party status and testifying as a
person. That everyone can testify as a person. W
don't need to grant any approval for that.

Party st at us nmeans you actively
participate, you cross exam ne, you file pleadings,
things of that sort. So you might want to indicate

whet her or not you really want party status or you
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just want to testify.

CHAI RPERSON GRI FFI'S: I f you woul dn"t m nd
just turning that on?

MR POULIN:. Is it on?

CHAI RPERSON GRI FFI'S:  There's a button on
t he base there.

MR. POULIN: There we go.

CHAI RPERSON GRI FFI'S:  Push it. Yes.

MR. POULIN. Yes, | would Iike to request
party status. | think | understand the inplications.
Also it was not part of ny application, so | don't
know whet her it can be considered here or not, but I
ama nmenber of t he Reed- Cooke Nei ghbor hood Associ ati on
and Sim Batra has authorized nme to speak on behal f of
the RCNA. They did not file for party status, because
at the tine they did not have a position they were
waiting to review Dom nique's plans and so they were
asking, | believe, M. Giffis, they sent a letter
yesterday to you. | don't know whether you got a
chance to receive it.

CHAI RPERSON GRI FFI'S: Handed to ne this
nor ni ng.

MR,  POULI N: kay. Ask nme to speak on
behal f of themas well and sort of piggyback on party

status, if | get that as an individual.
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CHAI RPERSON  CGRI FFI S: Ckay. O her

guestions? You indicated that you are al nost directly
across fromthe proposed building if it was approved.
But again, the question and M. Collins has |aid out
sonmething that's very famliar to us and | think the
key el enent and threshold of granting party status is
the six questions that's asked of you. How does that
put you in a position that is uniquely or distinctly

i npacted from ot hers?

MR POULIN: Well, I thinkit's we are set
about 60 feet. | wal ked that off. | linked it off
nyself. So it's approximate. W are -- | don't know

how many of the Board Menbers know the street, but
Chanplain is pretty narrow and pretty short. W are
the, I think one of the, oldest, if not the ol dest,
co-op building on the street. W have 13 units, about
20 residents, |I'malso a Board Menber there, so |I'm
speaking for our residents as well. W are next to
t he townhouses which are directly across the street
from The Brass Knob.

| think where we are a little unique
conpared to the townhouses and sone of the other
resi dents and sonme of the other buil dings on Chanpl ai n
Street is that we go up about four to four and a hal f

stories, the difference being the garage where it's
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set back a little. And the neighbor or ny neighbors
on the front side and the side of our building that
| ooks out onto the alley between Chanplain and 18'
are directly inpacted by both the shadows on the
buil ding. You would be comng from --

CHAI RPERSON GRI FFI'S:  Okay. Based on the
size of the building and the | ocation, you're saying
that your building --

MR. POULIN. We woul d be | ooking right --
yes.

CHAI RPERSON GRI FFI'S:  Okay.

MR. POULIN:  And right now we woul d | ook
out and over.

CHAl RPERSON Rl FFI S: So you are
antici pating conducting cross exam nation? You are
anticipating presenting an entire case in opposition
tothis. |Is that correct?

MR, POULIN. | guess if I'"'mgranted party
status, | will. | did not realize that that was the

t hreshol d, but yes.

CHAI RPERSON  GRI FFI S: It's not a
threshold. I'mtrying to gauge our tinme now. Do you
have wi tnesses that you will be calling?

MR. POULIN: No, just would be nyself.

CHAI RPERSON GRI FFI'S:  Okay. 1Is there any
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reason why you woul dn't just provide testinony thenin
your position?

MR, POULI N: | guess only if | need to
tal k or ask sone questions of either Dom ni que or for
t he ANC.

CHAI RPERSON @RI FFI S: kay. So during
your cross exam nati on.

MR, POULI N: Yes, possibly if there is
sonmething that he brings up and I would really like
just clarify it.

CHAI RPERSON GRI FFI'S:  Under st ood. kay.
O her questions?

VICE CHAIR M LLER | believe in your
party status application you said that you are
representing the building s residents?

MR POULIN: Correct.

VICE CHAIR M LLER Do you have sone
authorization for representing the residents of the
bui | di ng?

MR POULIN: Yes, |I'ma board nenber.
sit on the board and we did not do a formal vote. W
did an informal vote of the three of us, one of whom
happens to be our ANC rep, M. WIson Reynolds. And
| can give you the -- if need be, | don't have it with

me today, but the email.
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CHAI RPERSON GRIFFIS:  Well, let's get to

t he chase.

MR. POULIN: And the correspondence from
all of the nenbers.

CHAl RPERSON Rl FFI S: W've got an
attorney here that is going to give you a hard tine
for that, |I'msure.

MR, POULIN. Ckay.

CHAI RPERSON GRI FFI S: So having been
through this nunmerous tinmes, the Board Menbers are
getting right to the issue. You're going to need to
provi de that.

MR, POULIN. Ckay.

CHAI RPERSON GRIFFI'S:  If it, in fact, is
a true statenent that you are representing as well as
t he Reed- Cooke which | didn't get into nmuch. | amnot
looking at this application as a party status
application for t he Reed- Cooke Nei ghbor hood
Associ ati on.

MR. POULIN: Understood, yes.

CHAI RPERSON CGRI FFI'S: | under stand you are
a nenber of that. That's fine and we'll get into the
speci fics. But okay, other questions, clarifications?
M. Collins, your position?

MR. COLLI NS: Thank you, M. Chairnan.
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|"m handing up sone plats that show the relative
| ocation of M. Poulin and his co-op building and the
subj ect site. And you will see when you get themt hat
the property is not 60 feet away. It's about 150 feet
away. It's not directly across the street. It's
substantially up the street. H's property by itself
is 60 feet wde. The street is 50 feet wi de.

And | brought ny engineer scale and |
invite you if you would like to |ook, you'll take
official notice, I'msure, that the based atlas nap
whi ch you are bei ng passed out copies of measures 100
feet to the inch. And you will quickly see that
that's about 150 feet away.

CHAI RPERSON GRI FFI'S: W' || take your word
for it. The based atlas that you provi ded here i s not
as the scale indicated. You're saying it's?

MR COLLINS: You can take official notice
the based atlas map is part of the official record of
the O fice of Zoning.

CHAI RPERSON GRIFFIS: [I'msorry, | didn't
hear that. Excellent.

MR. COLLINS: And they do in Volune 1 or

the Volune 3, I'msorry.
CHAI RPERSON  GRI FFI S: No, you're
absolutely right. |"m sorry. | thought you were
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referring to his handout.

MR. COLLI NS: No. And so you will see
that it's 150 feet away. He does nention, M. Poulin
mentions that he is here on behalf of others. There
is nothing in witing fromothers and I woul d obj ect
to his representation of anyone but hinself in this
regard.

CHAI RPERSON GRI FFI'S:  For clarification,
M. Collins, I"'msorry, the subm ssion that you have
just provided us?

MR COLLINS: Yes.

CHAI RPERSON CGRI FFI'S: Al so does M. Poul in
have one?

MR COLLINS: Yes, he does.

CHAI RPERSON GRI FFI'S:  Okay.

MR. COLLINS: The yellowis the --

CHAI RPERSON GRI FFI'S:  The yellowis --

MR. COLLINS: -- the subject's property.

CHAI RPERSON GRI FFI S: -- the subject
property. And the pink?

MR. COLLINS: And the pinkis M. Poulin's
property.

CHAI RPERSON GRI FFI'S: M. Poulin, is that
correct?

MR, POULI N: Yes.
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CHAI RPERSON GRIFFIS:  Ckay.  Anything

el se?

MR COLLINS: Yes. | don't believe that
he can show how he is nore significantly,
distinctively or uniquely affected in character or
kind. He tal ks about nei ghbor hood i npact, not i npact
on hinself. And so there's really nothing to show how
he personally is inpacted and this is what he is
stating.

| think that if you were to, M. Chairnman
log ontothe Ofice of Zoning's website and loginto
search on the cases that you decided, the reported
cases, and put in the wrds party status, you would
find about 238 cases in which that phrase was used.
And fairly consistently since the rules were ti ghtened
up in 1997 and again in 2000, you will see that the
Board has granted party status except for
organi zati ons t hat represent the conmunity as a whol e,
the Board has granted party status to those persons
who are adj acent or very near adjacent to the property
and not to others.

| have several exanples which | can cite
to you. They have been cited in previous cases. But
they do indicate that even properties that are

adj acent are not always granted party status if the
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house that sits on the property, for instance, is not
right next to the house that is the subject in the
application. But inthis instance, where the property
is 150 feet away, where M. Poulin is one of several
resi dents of that building, the only one appearing for

party status, that are site is across the street and

is proposed to be 50 feet tall, we'll get into the
nmerits of this case, but you will -- those of you who
can visualize this wll quickly see that it 1is

virtual ly i npossi bl e that there woul d be any i npact by
shadows of this building on M. Poulin in his
bui | di ng.

So for that reason, | woul d oppose party
st at us.

CHAI RPERSON GRI FFI'S:  Very wel|. Fol | ow
up questions from the Board, clarifications? M.
Poulin, thank you. W'I|l get to your disposition in
a short matter. Let's nove on to Ms. Goves, is it?
Board Menbers, questions, clarifications? Al so
i ndi cating streetscape and sunlight direct inpact of
approximately 30 feet distance fromthe applicant's
property. Any follow up questions? Yes?

VICE CHAIR M LLER: | understand you nmade
a specific point about your property. ['"m al so

wondering do you share any other inpacts wth other
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menbers on the street, other party applicants, party
status applicants in this case?

M5. GROVES: | would assune that | would
share sonme of the sane concerns as the ot her peopl e on
the street.

VICE CHAIR MLLER I'msorry, | didn't
hear you.

M5. GROVES: | would assune that | would
have t he sane concerns as ot her people on the street.

VICE CHAIR M LLER: Thank you.

CHAI RPERSON GRIFFI'S: Is the | ocation of
your property in a unique situation, in terns of
inmpact if this was approved and built?

M5. GROVES: " m al nost directly across
the street.

CHAI RPERSON GRI FFI'S:  Across the street.

M5. GROVES: |'m across the street.

CHAI RPERSON GRI FFI'S:  Okay. [In one of the
t ownhouses?

MS. GROVES: In one of the townhouses.

CHAI RPERSON GRI FFI S: | ndeed. Ckay.
Excel | ent. Fol lowup questions from the Board,
clarifications, any other questions? Yes, M.

Jeffries?

COWM SSI ONER JEFFRIES: You are directly
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across the street or are a little north across the
street?

M5. GROVES: |I'mlike one townhouse from
being directly across the street.

COWMWM SSI ONER JEFFRIES: Okay. | guess |I'm
-- you're 23567

M5. GROVES: Correct.

CHAlI RPERSON CRI FFI S: Let's hear. M.
Collins, do you have a handout on this one, too?

MR COLLINS: Yes, sir.

CHAI RPERSON @RI FFI S: Vell, let's get
right to it, shall we? He is going to put it in
there. And we've seen it on the other ones.

COW SSI ONER JEFFRI ES: These maps are
very illumnating. | have to tell you

CHAI RPERSON GRI FFI S: M. Collins, your
position?

MR. COLLINS: Yes. This property is about
80 feet away, not 30 feet. The distance of Chanplain
Street, let's make the mi stake, it's 50 feet wi de, so
no one can be 30 feet away. This property is not
directly across. It's not even one house away from
being directly across, as you'll see on the plats that
are being submtted to you

What the plats don't show here, because
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thisis amd 1960s plat, although it is very accurate
in ternms of street widths and property | ocations and
footprints of buildings, it doesn't showthe Lofts at
Adans Morgan that |ong property that stretches al ong
the west side of Chanplain Street just south of the
t ownhouses, that's what's directly across from the
subj ect property.

This is 80 feet away. M. G oves does not
show how she is uniquely, significantly or
distinctively affected. Her answer to item no. 6
which, M. Chairnman, you have focused on is very
conclusory and really makes no specific allegations.
It sinmply says "I will experience a direct negative
effect if the Zoning Board grants a special height
variance." There's no substance there. So we would
oppose this party status application.

CHAI RPERSON GRI FFI S: >From the Board,
guestions? M. MIler, you have a coment on that?

VICE CHAIR M LLER:  No.

CHAI RPERSON @RI FFI S: kay. Thank you
very nmuch. Let's nove ahead then. We have who
appears to be M. Curitz. Dd M. Curitz show up?
kay. W have five party status applications.
Lastly, we have M. Holnmes. |Is M. Holnes present?

Board Menbers, let's |l ook at M. Hol nes' application
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as we go to again the -- what | find the nost
per suasi ve or aspect of the threshold, the anal ysis of
the party status question 6, uniquely, significantly
or distinctly.

O course, that can be in character and
position and |ocation as we have gone through
substantially. M. Holnes is indicating that no other
person in the general public of the property interest
that's close in proximty to the property that is
subj ect to the application before the Board. Perhaps
he was anticipating M. Collins' subm ssions and has
provided his own plat. W can | ook at that.

It appears that M. Hol mes surrounds the
property. Is that correct, M. Hol nes?

MR. HOLMES: Correct, yes, on two sides
and to the south as well.

CHAI RPERSON GRI FFI' S: Wul d you st at e your
name and address for the record?

MR HOLMES: It's John Hol nes, address is
at 1814 19'" Street, N.W The subject properties that
| own are directly north of the property. W share a
party line as well as across the alley, the 10 foot
alley to the east.

CHAI RPERSON GRI FFI'S: So if I'ml ooki ng at

all theselots correctly, M. Collins, the applicant's
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property consists of Lot 816, 833, 866. I's that

correct? M. Collins?

MR, COLLINS: I'msorry, | was trying to
foll ow as you were reading them The applicant's --
oh, the applicant's property, yes, 816, 833 and 866 as
shown on the plat.

CHAI RPERSON GRI FFI'S:  Good. M. Hol nes,
you own 868. Is that correct?

MR, HOLMES: Correct.

CHAI RPERSON GRI FFI'S: That's on the north
side of 816, 8337

MR. HOLMES: 821, yes, it's one lot.

CHAlI RPERSON CRI FFI S: And also 880, is
that right, across on the back side?

MR. HOLMES: Lot 70, 80 and 81. Are you
asking to the east?

CHAI RPERSON GRI FFI S: | was down south
first. 880 and 75?

MR, HOLMES: Yes.

CHAI RPERSON GRI FFI'S: 79, 80 and 817

MR. HOLMES: Correct.

CHAI RPERSON GRI FFI'S: Al I"mtrying to do
is get clarification. W have a black and white copy
of it.

MR HOLMES: |'msorry.
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CHAI RPERSON GRI FFI'S:  Everyone m ght not

be able to see as good as the others.

MR. HOLMES: The highlighted ones.

CHAI RPERSON GRI FFI S: Is that clear,
everyone? Any others?

COW SSI ONER JEFFRIES: Wait. So to the
east of the subject property Lot 79, 80, 817

MR HOLMES: Yes.

COW SSI ONER JEFFRIES: And then 75 and

8807

MR, HOLMES: Correct.

COW SSI ONER JEFFRI ES: Ckay. And t hen
north of the -- is that north of the subject property,
8217

CHAI RPERSON GRI FFI'S:  Right.

MR, HOLMES: Yes.

CHAI RPERSON GRI FFI S: And conti nui ng
nort h.

COW SSI ONER JEFFRI ES:  Okay. Okay.

CHAI RPERSON @RI FFI S: kay. Any ot her
guestions? Quick clarification fromthe Board? M.
Col l'i ns, your position?

MR.  COCLLI NS: Just a question for M.
Hol mes. Do you personally own the property?

MR. HOLMES: |l own it in an LLC | own
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MR. COLLI NS: LLC. W don't have any
aut hori zation fromthe LLC. He is sinply representing
and stating personally that he represents the LLC

MR HOLMES: | think in m application, in

my party status | have -- | say that as a general
partner for -- or excuse ne, managing partner for
VWAYP.

CHAI RPERSON GRI FFI'S:  Okay. M. Collins,
do you think that the regulations would require
further docunentation of position of M. Holnmes in
ownership of the property?

MR, COLLINS: | would, yes.

MR.  HOLMES: In question 2 | answered
t hat .

CHAI RPERSON CGRI FFI'S: M. Hol nes i s under
oath, is he not?

MR HOLMES: Yes.

CHAlI RPERSON CRI FFI' S: M. Collins, what
would you find sufficient for our regulatory
requi renents to get this party status?

MR. COLLINS: Sone type of resolution or
ot her indication fromthe LLC aut hori zing hi mto speak
on their behal f.

CHAl RPERSON GRI FFI'S: | see. Okay. Board
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Menbers, questions, clarifications? Very well. Let's
nove ahead then and | think we can begin with M.
Hol mes’ request for party status. | think in the

| ocation and also in the elenents of concern that |
woul d support granting party status to M. Hol nes. |
woul d keep the record open for the docunentation
provi di ng M. Hol nes as the spokesnen for the position
of the LLC, but believe that we can grant this and
nove ahead with our own procedures on this. Let ne

hear others on that position.

VICE CHAIR M LLER | agree.
CHAl RPERSON Rl FFI S: s there any
opposition to granting status to M. Hol nmes

representing the adjoining LLC? Not noting any
opposition, then we'll take it as a consensus of the
Board and grant party in opposition to M. Hol nes.
Let's nove ahead, second, to Ms. Groves, M. Poulin
and al so M. Lunpuy. | would ask whet her you woul d be
interesting in joining or formng as -- yes, | don't
know. Ckay. Let nme hear others coments on that. o
ahead, M. Jeffries.

COW SSI ONER JEFFRI ES:  >Fromwhere | sit,
| don't see where point No. 6 has been -- where any of
the remaining four applications need to test

particularly No. 6. So | really would not be in favor
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of granting party status to any of these.

CHAI RPERSON GRI FFI S: kay. O hers,
comments, positions? Yes, Ms. Mller?

VICE CHAIR M LLER I think 1 would
concur. | was exploring al so before whether they had
certain interests in comon that mght be different
fromthe public at large, but |ooking at the plats,
they just do seem too far away to have a specific
interest and they really didn't identify the adverse
impacts. So | would concur with M. Jeffries.

CHAI RPERSON GRI FFI'S:  Very well. Is there
any other positions fromthe Board, at this tinme, on
all of the parties and applications? | have junped
ahead and actual |y accepted M. Lunpuy in deliberation
onthis. Soif there are individuals that you want to
take out, there is not a different position fromthe
Board?  Ckay. Then | think we can take it as a
consensus of the Board then to deny the party status
of those others opposed in the case and proceed with
a single party in opposition.

Now, | et me be absolutely clear. | think
there are sonme excellent and very critical and
important points that are brought up in all these
appl i cations, that being streetscape and |ight and t he

i npact of the surrounding area. By no neans is this
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a position of the Board of those elenments. And, in
fact, we're going to be | ooking very strongly to hear
in testinony those elenents and to be brought to our
attention for our own deliberation.

So with that, let's nove ahead. | think
that's all the prelimnary matters that we need to
take up, at this tinme, unless there is others. M.
Collins, do you have any other prelimnary matters?

MR COLLINS: No, sir, | do not.

CHAI RPERSON GRI FFI'S:  Ms. Bail ey, are you
awar e of any others?

MS. BAILEY: Just for clarification.

CHAI RPERSON GRI FFI'S: Sure.

MS.  BAI LEY: For nmy purposes, M.
Chai rman, Nicholas Curitz, did you include that?

CHAI RPERSON GRI FFI'S:  That's correct.

MS. BAILEY: GCkay. Thank you, sir.

CHAI RPERSON CGRI FFI' S:  Thank you very much.
Very well. 1In which case we do have one, just to nake
note, of course, for clarification for prelimnary
matters, we have one party in opposition. W are al so
keeping the record open after this for the ANC and
we'll get to that scheduling tine. M. Collins, with
that, I'll turn it over to you.

MR. COLLINS: Thank you, M. Chairnman and
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Menbers of the Board. M nane is Christopher Collins

with the Law Firmof Holland and Knight. And with ne
this morning is Tom Carroll of our office and seated
to ny right is Dom nique Kostelac, the applicant,
representing the applicant, King's Creek LLCin this
case.

This is an application for a special
exception and vari ances to convert an existing 24 foot
tall vacant commerci al i ndustri al building to
residential use in the Reed-Cooke R-5-B Zone. Prior
action by the Board was taken in Application No.
16869. In that case, the Board, anong ot her things,
determ ned that the site is not in the RC Overl ay.

I f you | ook at Tab C, page 3, you will see
on the third page of that order in the paragraph that
is approximately in the mddle of the page it says
that the subject property is not in the Reed-Cooke
Overlay by virtue at section 1400.1. And it states
why the Board's view was that it does not apply.

When we were asked to get involvedinthis
case, we |ooked at many things in the beginning to
start fresh and one of the things we | ooked at was t he
zoning. And we do believe after research that it is
in the Reed-Cooke Overlay. It's alnpbst an argunent

agai nst our own best interest, but | think in the
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i nterest of honesty, M. Chair, | thinkit's inportant
to raise this issue and just give you our position.

|f the Board determ nes otherw se, then
we' re happy to abi de by whatever the ruling the Board
seeks in this matter.

CHAI RPERSON GRI FFI'S:  Excellent. But to
be clear, you' re not asking for the Board to nmake a
ruling. You've found, in fact, and are presenting
that it is in the Overlay. |Is that correct?

MR. COLLINS: And we're prepared to show
you why we believe that and then if the Board
determines as in the last case the Board determ ned
that it was not in the overlay, even though the
applicant brought it forth as being in the overl ay.

CHAI RPERSON GRI FFI'S: R ght.

MR COLLINS: You determined that it was
not. So in this same case, we also believe it's in
the overlay and would like to go over this with you,
if you would like, or submt it for the record, if you
woul d |i ke.

CHAI RPERSON @RI FFI S: Yes, what do you
have that you would submit for the record?

MR. COLLINS: Well, we could subnmit you
the two orders, 523 and 523(a).

CHAI RPERSON GRI FFI S: >From the Zoning
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Comm ssi on establishing the overlay?

MR COLLI NS: Yes, that did it in two
steps. It is quite confusing.

CHAI RPERSON GRI FFI'S: R ght.

MR. COLLI NS: And it does require sone
wal ki ng through and | ooking at plats and maeki ng sure
you understand which property is involved in which,
because it was done in two steps.

CHAI RPERSON GRI FFI'S:  Okay.

MR. COLLINS: But there was in 523(a), |
believe, kind of an all purpose cleanup section,
par agr aph or clause that said that everything else is
thrown into the RC Overl ay.

CHAI RPERSON GRI FFI'S:  Under st ood.

MR COLLINS: And this is where we think
and M. Carroll is here with nme prepared to walk
through that with you, if you would Iike.

CHAI RPERSON GRI FFI'S: Al t hough as exci ting
as that sounds, I'mnot sure we need to get that far.
M. Hol nes, do you have a position on establishing in
t he Reed- Cooke Overlay or not?

MR HOLMES: No, | don't. | have not
reviewed it.

CHAI RPERSON GRI FFI'S:  No position. 'l

put his position on if he's just going to be there.
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M. Holnmes, the party in opposition, has no position
in ternms of establishing the overlay standards. M.
Moy, Ms. Monroe, | woul d suggest, and Board Menbers,
that we just take that into the record and | think we
can rely on the expertise of M. Collins as
representing that it is, in fact, in the overlay. |
don't think we need to go too far into why we found
it, as | don't renenber, but, in previous, | think
we're with that docunentation wunless you feel
ot her wi se.

MR MOY: No, | believe that's fine, M.
Chai r. O course, we'll defer it to OAG but |
suspect when O fice of Planning cones up, they nmay
have a comment. (Ckay. Just checking.

CHAI RPERSON GRI FFI'S:  They will now. Ms.
Monr oe?

M5. MONRCE: Just one comment. | have the
two orders and it appears to ne, and | didn't read
them all the way through to be honest, but | just
| ooked through the square and it appears that in the
two orders the square was actually zoned R-5-B in
1987. And | don't see a change before January 1,
1989. So if it was zoned R-5-B on January 1, 1989,
woul dn't it not be in the overlay now or am| reading

this wong? And wouldn't that nmean that it's not in
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the overlay? That's what I'mtrying to understand.

MR. COLLINS: Well, I'mnot saying you're
wrong. But what | amsaying is our -- after we | ooked
at it, we believe that it is in the overlay. But if
it"s not inthe overlay, frankly, we're happy that it
not be in the overlay, because that renoves the
speci al exception. W can submt sonething for the
record, M. Chair.

M5. MONROE: Well, can you tell nme why you
think it isinthe overlay? That's what I'mtrying to
under stand, because if |I'm wong, then let's get it
set right now So we don't --

CHAI RPERSON GRI FFI'S: All right. Thereit
is. So nmuch for noving ahead.

MR. CARROLL: For the record, Tom Carrol
with the Law Firm Hol | and and Knight. To respond to
your question, in Order No. 523, it specifically says
on page 5 that --

CHAI RPERSON GRI FFI'S: Do we have that in?

MR CARROLL: | believe so.

CHAI RPERSON CRI FFI S: Good. Let's get
t hat around.

MR. CARRCLL: That woul d change from CM 2
or R-5-B, then it nentions Square 2560 and it gives

specific lots. | don't read that to nmean that it's
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the entire square which is being rezoned. | believe
it was just those specific lots which are nenti oned.
And then if you flip to 523(a), which cane along in
91, | believe it was issued, on page 8, it nmentions
a map anendnment rezoning from CM2 to RCR5-B the
following |ots and squares.

It again on page 9 nentions Square 2563
and gives specific lots as well. One of which is Lot
816. And then in subsection (e) it gives the catchal
that M. Collins was tal king about saying that any
ot --

M5. MONROE: Any |lot and square of 2563
that is now zoned CM2 and is not specifically listed
woul d then be R-5-B. Wuld that include your |ots?

MR. CARROLL: It would be then zoned RC/ R-

M5. MONRCE: Right.

MR CARROLL: Yes.

M5. MONROCE: So within the overlay i s what
you' re sayi ng?

MR CARROLL: Yes.

MS.  MONRCE: But R-5-B, but within the
overl ay?

MR, CARROLL: Correct.

M5. MONROE: (Okay. | guess that works.
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Even though it's residential, it's still RC/R5-B, so
it"sstill wwthin the overlay. Even though in 1400.1
it says anything residential zoned would not be in the
overl ay.

VR. CARRCLL: Wl |, per haps " m
m sunder standing you. At the tinme that the overlay
was established, | believe our property was still Cwv
2.

M5. MONRCE: Right. And it was changed,
right, to RC/ R 5-B.

MR CARROLL: Pursuant to this order.

M5. MONRCE: Ckay.

MR. COLLINS: Meani ng which one?

MR, CARROLL: 523(a).

CHAI RPERSON GRI FFI'S: M. Jeffries?

COW SSI ONER JEFFRIES: |1'mnot certain
under stand what has been resol ved between the two of
you. | nmean, what's the -- coul d soneone tell ne what
was acconplished in that exchange?

CHAI RPERSON GRIFFIS: It was established
that this actually is in the Reed-Cooke Overl ay.

COW SSI ONER JEFFRI ES: So it is in the
Reed- Cooke Overl ay?

CHAI RPERSON GRI FFI'S:  According to 523(a).

Ms. Monroe, you concur?
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M5. MONRCE: | guess so. |t says RC. |

think it's just confusing.

CHAI RPERSON Rl FFI S: | like those
definitive statenents from our attorney.

M5. MONRCE: The reg is.

CHAl RPERSON GRI FFI'S: | guess so.

M5. MONRCE: Yes, yes.

CHAlI RPERSON CRI FFI S: It's not like we
haven't been through this before. Are we ready to
proceed? |I'm confident with that position of M.
Collins and the representatives that it is in the
overlay. As M. Collins said, | nmean, the questioning
of that analysis would -- | don't know why we would
need to as it actually is nore restrictive to the
applicant in terns of bringing this forward. But
irregardless it seens to be fairly straightforward in
what was just listed in ternms of the | ot and squares.
But, M. Jeffries, didyou want further clarification?
Anyone el se?

VICE CHAIR MLLER. Are they still going
to submt into the record their explanation?

MR COLLINS: This is it.

VICE CHAIR M LLER: This is it? No, |
mean, we have the two orders in front of me. | don't

have the whol e expl anati on.
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CHAI RPERSON &Rl FFI S: Wer e you

anticipating submtting anything el se?

MR. CCOLLINS: W would be happy to give
the narrative that M. Carroll just gave and attach
it, too, as a post-hearing subm ssion, if you would
l'ike.

VICE CHAIR M LLER | just think that
woul d be usef ul

CHAI RPERSON GRI FFI'S:  Good.

VICE CHAIR M LLER  Ckay.

CHAI RPERSON GRIFFIS: Let's do it.

MR. COLLINS: Al right.

CHAlI RPERSON CRI FFI S: Ckay. Now, 1'11
just ask if the ANC is still present, if they had a
position on this? Not noting that they are present,
| know that they probably had to | eave. Ckay. Let's
pr oceed.

MR. CCOLLINS: Thank you, M. Chair. W
recogni ze that this does inpose an additional burden
on us, but we do believe that it is inportant for the
integrity of the process, that we call this to your
attention.

The prior zoning history of this case, as
| tal ked about, the Board of Zoni ng Adjustnent did, in

Case No. 16869, | ook at a proposal for devel opnent of
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this site and approved a mxed-use retail and
residential building with a height of 69 and a half
feet and a 3.9 FAR In that application there was to
be four additional floors added to the building. That
application had the support of the ANC, the support of
the O fice of Planning and no opposition.

Shortly thereafter, in Zoning Comm ssion
Case 02-37, the Zoning Conmi ssion took sua sponte
action to reverse that order. The Board was -- the
Conmm ssion, excuse nme, was concerned about the
magni tude of the relief and the fact that it was not
justified based upon the facts of the case.

They determined that it was a de facto
rezoning and what they said, in pertinent part they
sai d these | eaps, neaning the | eap of FAR and hei ght,
"These | eaps are too great to be countenanced in the
absence of truly exceptional circunstances.” In that
case they also found that the variance was not
connected to the clained exceptional situation and it
was out of proportion to the practical difficulties.

This applicationistotally different. W
have addressed all the Zoni ng Comm ssion's concerns.
We have a significantly reduced devel opnent. It does
still need FAR vari ance request, relief, and al so does

need variance from the expansion of a nonconform ng
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structure, as well as court width relief on the north
side of the building and a special exception for
height. This building, unlike the prior building at
69 and a half feet, this proposed building is 50 feet
tall. And unlike the 3.9 FAR building of last tineg,
this building is 2.66 FAR

The criteria for a special exception for
t he height are set forth in section 1403. 1(a) through
(g) and I would like to just go through themif | may
just quickly. The witness will reviewthem First of
all, the application substantially advances the
pur poses of the Reed-Cooke Overlay. The Reed- Cooke
Overlay purposes include the protection of existing
housi ng and t he creation of new housi ng and pronoting
t he environnental, aesthetic and other interests of
the community.

You Wil | hear i nformation about
envi ronnmental and you will certainly hear information
about the 22 new units, housing units that are being
put on this property, and t he renoval of nonconform ng
uses fromthe site.

Secondl y, the vehi cul ar access i s desi gned
and |l ocated to minim ze conflicts with pedestrians and
obj ectionable conditions. You will hear testinony.

You have seen the plans with the access to the garage
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fromthe rear, renoval of two or three curb cuts al ong
the street, renoval of all the front |oading fromthe
building and putting all the vehicles back in the
all ey systemaway fromthe pedestrians.

Third, adequate off-street parking for
enpl oyees, trucks and service vehicles. WlIl, that is
primarily a conmercial standard. W don't have
enpl oyees and trucks and servi ce vehicles, except for
maybe soneone com ng to fi x a di shwasher or sonet hi ng.
We have a space in the back for that, but we do have
adequate off-street parking for the residents of the
building. W far exceed the parking requirenents in
the R 5-B Zone. W have al nost a one for one parKking
ratio in this case.

Noise wll not adversely affect the
nei ghbors. This is a residential building. It wll
not have any unusual noise that doesn't conme al ong
with other residential buildings. This is not a
commercial use that results in vibrations or noise or
snoke or other inpacts.

There wi Il be no outdoor storage. All the
trash is stored i ndoors. There is no other storage in
t he bui |l di ng, except for personal storage and personal
roons and spaces. And the use will not adversely

affect the neighbors or be detrinental to health,
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safety, convenience or general welfare. It is a
residential building in a newwy created residentia
nei ghbor hood, totally residential.

It will have no adverse inpact on the
nei ghbors, as you will hear during the testinony and,
finally, that it is in harnmony with the Zone Plan in
the R-5-B Zone. It wll not adversely inpact
nei ghbor hood properti es.

The vari ances, there are several variances
required for the addition to a nonconform ng structure
and from the FAR and from the court w dth. The
exceptional situation or condition, as you wll hear
testinmony on, is with a confluence of factors really.
This is a nonconform ng structure with nonconform ng
commercial uses in the building. It is now 1.9 FAR
and 92 percent | ot occupancy.

The only nonconform ng uses that could
continue in the building are those which are subject
to the existing Cof Os for retail on the ground fl oor
and office on the second floor. The building is no
| onger viable as a comrercial building. There is no
mar ket for comercial, as you will hear the applicant
testify, for either retail or for office in that
building. It is aresidential neighborhood. Thereis

not a whole lot of commercial traffic that woul d be
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attracted to this site.

Al so, the site, the exceptional situation
or condition is conpounded by the fact that there is
ext ensi ve underground petrol eum contam nati on on the
site that comes from the north. The buil ding was
found -- after the |ast BZA approval and sua sponte
deni al , when t he appl i cant was seeki ng matter-of-right
uses for the building and had to undertake sone
mtigation of sone settling of the building foundation
due to vibrations fromnei ghboring construction, that
required that they go down to stabilize the
f oundat i ons.

Inevitably, they had to go into the
petrochem cals and had to renediate those to sone
extent. Renediation is not totally conpleted.
Substantial renediation would still be required. The
Ofice of Planning indicated that the applicant did
not provide sufficient docunentation of either of
these factors, the petroleum or the foundation
situation, and we are prepared to discuss those in
detai |l today.

This case is like the derics of St.

Vi at or case, the sem nal case i nvol vi ng an excepti onal
situation or condition which states that the situation

or condition that is exceptional or unusual can arise
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not sinply fromthe |and, but also from buil dings on
the land. The case involved a 12 year-old sem nary
that, due to factors outside the control of the
sem nary and the nature of how sem nary students were
being educated, it no longer served its useful
purpose. It was outnoded.

Due to factors beyond their control, the
bui | di ng becane obsolete. They were unable to sell
the building for two other permtted uses. Any
matter-of-right residential use on that site would
result in a financial hardship, according to the case
itself, which | have attached to our prehearing
st at enent .

Now, we have a simlar situation here in
all respects, except that it's al so conpounded by the
fact that we have a petroleum |eak beneath the
bui | di ng and unstabl e foundations. There is also an
exceptional situation on the north side of the
property. The area at the rear of Lot 816, that small
appendage on the north of the property, that is the
rear yard now of Lot 816.

That will become a court when the two | ots
are conbined. That court is bounded by lot |ines and
by very thick granite foundation walls of the subject

building and cannot be w dened. The court
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substantially neets the court requirenents fromthe
ground up, at this point, but what will happen when
that area is excavated to provide an areaway for the

wi ndows on the floor below that the | owest |evel of

that court will be depressed so that actually the
court height wll increase by lowering it and,
therefore, wll become nonconformng as to that
portion. The bel ow grade |evel of the court wll

become nonconpliant, not the above grade portion, but
just the bel ow grade portion.

The strict application of the regul ations
woul d i npose a practical difficulty. As the applicant
will testify, there are theoretically four options
that the applicant could pursue for matter-of-right
and none of these were discussed in the |ast hearing
at the BZA

First, the denolition and renoval of the
property, of the building from the property.
Secondly, use of the existing property as retail and
office. Third, conversion of the existing building,
two story building, to a two story residential
building and, forth, partial denmolition of the
buil ding and reduction of the |ot occupancy to 60
percent with the construction of one additional story

on top of the building.
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The applicant will discuss these. The
Ofice of Planning in their report said we have not
denonstrated sufficiently these issues and we are
prepared to go through themin detail today. As far
as the open court, again | nentioned the court
substantially does neet the court wi dth requirenents
at the surface and above, but not below the surface,
and there is no way to increase the width as you go
down.

Rel i ef can be granted wi thout substanti al
detrinment to the public good and wi t hout substantially
inpairing the intent, purpose and integrity of the
Zone Pl an. This plan will retain the existing
bui l di ng with an adaptive reuse and add residential in
consi stency with the goals of Reed- Cooke Overl ay.

The increase inthe FARis not contrary to
the Zone Plan. As a matter of fact, it's consistent
with several prior Board approvals. |It's consistent
with the density of the building across the street.
Al though that is in a different zone, it is the Zone
Plan, the area, the density in the area. The bel ow
grade court extension will not be visible to the
public, wll benefit the residential use and wll
really be only visible to that one residential use.

The exhibits, we have subnitted a
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substantial nunber of exhibits. W have sone nore
today we' || give in during the course of the testinony
in response to issues rai sed when we visited with the
ANC and we visited with the Ofice of Planning, but I
will just go through the ones you have now. Tab A of
our bookl et has the plats showi ng the | ocation of the
property outlined in yellow You have seen that
already, | think, in a different context.

The Zoning Map show ng the Reed-Cooke
Overlay with the R-5-B Zone, we do have with us and |
would like to submt for clarification purposes a
Zoning Map that we have done of this area to clarify
t hat, because the Zoning Map, there's a lot of ins and
outs in that neck of the woods, as you can see, and
we're handing in a map that does take the orders, the
zoning orders, and colors themin in different colors
with a legend on the lower left, as you will see.

So you can tell quite quickly when you
| ook at this map, for those that are colored in, what
zone they are in. We have also highlighted those
sites, both the site to the south of us and the site
to the west of us, that were the subject of recent
zoning actions to all ow hei ghts of 50 feet or nore and
densities in excess of the matter-of-right densities.

CHAI RPERSON GRI FFI S: kay. Just for
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clarification, what you just handed in is a color-
coded Zoning Map because the zoning is different
Wi thin the squares?

MR COLLI NS: It is a clarification of
what is shown on the plat, Exhibit B, in our
st at ement .

CHAI RPERSON GRI FFI'S:  Okay.

MR.  COCLLI NS: And it's based upon the
research that we have done in 523 and 523(a) to the
extent that there m ght be any i nconsi stenci es bet ween
the Zoning Map and what is --

CHAI RPERSON GRI FFI'S:  Excel | ent.

MR. COLLINS: -- on the plan.

CHAI RPERSON Rl FFI S: And the hatch
pattern indi cates the recent construction at hei ght of
50 feet or nore and that's establishing, as the Zoning
Regul ations would establish, the height of the
building. 1Is that correct?

MR. CCLLI NS: That's <correct, that's

correct.

CHAI RPERSON GRI FFI'S:  Ckay.

MR. COLLINS: There are two cases, the one
to the south, and I wll get to those in just a
second, | will show you them

CHAI RPERSON CGRI FFI'S:  Ckay.
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MR. COLLINS: But they are zoning orders

t hat establish heights.

CHAI RPERSON GRI FFI' S:  Excel | ent.

MR. COLLINS: Exhibit Cis the origina
King's Creek LLC Board of Zoning Adjustnment O der
Exhibit Dis the sua sponte reversal and you can see
in there, we'll call that to your attention, but you
will see how the Board -- how the Conm ssion dealt
with those i ssues and the fact that we have addressed
each one of those issues in our new subm ssion here.

Exhibit E, Tab E, is the BZA order for the
property directly to the south of the subject site.
And if you look at the dates and conpare the dates
with the prior BZA approval and the sua sponte, you
will see that this order came around the sane tine
that the Zoning Conm ssion was considering the sua
sponte review of the prior King's Creek case.

This case for 2327 had a hearing on
Cct ober 29'" of 2002. The Zoni ng Commi ssion issued
their sua sponte on Decenber 9, 2002. The original
King's Creek was decided in August. |I'msorry, it was
heard in April of 2002 and the order was issued in
Sept enber of 2002. So around that same -- in the fall
of 2002 is when all these cases were being | ooked at.

But what is significant there is in this
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case, 2327 Chanplain Street, the site directly to the
south had i n many respects, as you will see as we talk
about it, simlar justifications for asking for
simlar relief, height relief, to go from40 feet to
50 feet in excess of the FAR above what is matter-of-
right.

There was a | ot occupancy variance inthis
case as well. This case was not the subject of a sua
sponte review, which |leads one to believe that the
Zoning Comm ssion did not believe that this was a
tremendous leap like they called the prior case.

Tab F i s Zoni ng Comm ssi on Order No. 832,
which is the building across the street, the Lofts at
Adans Morgan, with a parking garage and residentia
and retail that is approved at an FAR of 3.63 and a
hei ght of 55 feet.

Exhibit Gis a simlar case in the area.
This is Application 16815 of Adans Alley LLC decided
in June of 2002, which is an alley building off of
17'" Street, several blocks away perhaps, a two story
building, two floors of residential added, simlar
relief to this case, 2.94 FAR 90 percent |ot
occupancy.

It was an alley building abutting alleys

of 10 to 17 feet in height and you know t he rul es t hat
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t he height of a building on an alley | ot cannot exceed
the distance between the building face and the
opposite side of the alley. In this case alleys of 10
to 17 feet would indicate a building height of 10 to
17 feet. There was a buil di ng hei ght vari ance granted
to al nost double that to 31.5 feet, as well, around
the sane tinme as the prior case here.

Al so, another case on Tab H, Application
No. 17111 of 2412 Limted Partnership, simlar relief,
FAR variance to allow 2.97 with a | ot occupancy of 79
percent with an existing building. Tab | is the
outline that M. Kostelac will get to in a second
Tab J is the plans actually referred to that you have

gotten separately, and Tab K is the Cerics of St.

Vi at or Case, which | know that you're famliar with

Unl ess there are any questions at this
point, I would like to go to M. Kostelac and for him
to give his testinony.

CHAI RPERSON GRI FFI'S:  One qui ck question
of clarification speaking of the derics case, |
believe it's on page 14 of, yes, your subm ssion.

s it your |legal fact statenent that both
the Board and the D.C. Court of Appeals have
consistently found that the existence of outnoded and

obsolete buildings on a site can be considered an
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exceptional situation or condition?

MR. COLLINS: That they can be considered
as such? Yes, sir.

CHAI RPERSON CGRIFFI'S: Ckay. So that is

even nore so than Cerics. Cderics set obviously the

court precedent, but you're saying that there are
ot her applications that the Board has found that and
that the Court of Appeals have upheld that.

MR COLLINS: derics is the sem nal case
on this issue. | did not attach all the cases where
t he Board --

CHAI RPERSON GRI FFI'S: R ght.

MR COLLI NS: -- and the court have
decided that issue, but everyone who decides that
i ssue cites back to the --

CHAI RPERSON QR FFI S: And that's
irregardl ess of whether there was an historic status
or any sort of differing status of this structure
itself. |Is that correct?

MR. COLLINS: That's right, it does.

CHAI RPERSON GRI FFI'S:  Okay.

MR. COLLINS: The buil ding does not have
to be historic to be unusual or exceptional.

CHAI RPERSON GRI FFI'S:  So that i s sonewhat

in conflict with the Zoning Conm ssion's position.
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MR. COLLI NS: How so0?

CHAI RPERSON GRI FFI'S: I ndicating that the
exi sting structure could not be taken in as a unique
or a special circunstance.

MR COLLINS: Based -- inthis case or in
the prior case you're tal king about?

CHAI RPERSON GRIFFI'S:  In the sua sponte.

MR. COLLINS: In the sua sponte? Well, if
you read the sua sponte order what you will see is
that they did not say that the building could not be
consi der ed in contravention of Cerics, in
contravention with the D.C. Court of Appeals, which
they clearly cannot do.

What they were saying is that, based on
t he argunents presented, the argunent presented inthe
| ast case was that the building was historic and had
to be retained. And what they found is the building
is not historic and there was no indication of the
potential historic status of the building, other than
the fact that people liked it.

CHAI RPERSON GRI FFI'S: | see.

MR. COLLINS: And that's really what they
relied upon. No offense to ny client or his prior
counsel, but it was not the kind of case that we're

presenting today.
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CHAIl RPERSON GRIFFI'S: | see. kay. Very

wel | . Any other questions, quick clarifications?
Let's nove ahead then.

MR. COLLINS: Okay. M. Kostelac, would
you, please, identify yourself and proceed with your
testinmony?

MR. DOM Nl QUE KOSTELAC. Hello. M nane
is Dom nique Kostelac. | am the managi ng nenber of
King's Creek LLC, the owner of the two subject
properties, 2329 Chanpl ain and 2335 Chanplain Street.
| live in the nearby comunity, Munt Pleasant, at
3411 Cakwood Terrace, N.W, Washington, D.C

Good afternoon to everybody. M nane is
Dom ni que Kostelac and | am the owner of these two
properti es. | have lived in and around this
nei ghborhood for 18 years working as an artist, a
craft person, an architect and a small builder and
with this project as a devel oper.

In the vyear 2000, | purchased this
property when the street was a wasteland and had ny
craft business in the building and shared the | ocation
with The Brass Knob, a well-known retailer of
Washi ngton's vanishing architectural antiques. As
some may renenber, | have been before this Board on

this project before in 2002.
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Today | want to wal k this Board through a
series of unique challenges and difficulties that have
al ways been part of this project. | would also like
to descri be new and unavoi dabl e obstacl es whi ch have
intervened on this property in the last four years.
Sone of you nmay renenber that | have argued this point
before the Board and | am thankful for you twce
approving the nerits of a nuch | arger request.

Wt hout further comment, except by way of
t hanks, | would like to represent to you the merits of
this proposal in a request for a nmuch smaller effort
for relief. For the benefit of any Menbers new to
this Board, this project was previously awarded an FAR
of 3.9 and a height of 69 feet. Today |I wll point
out an even greater array of inherent difficulties on
this same project in a request for, anong other
things, a smaller FAR of 2.66 and a | esser hei ght of
50 feet.

Wth this proposal | am providing 22
condom ni umuni ts and 21 parki ng spaces, four of which
are tandem in an adaptive reuse of an i nportant piece
of this city's architectural heritage. | would like
now to wal k you through sone exhibits and give you
sonme sense of the context of the project and the

nmerits of this proposal. Excuse nme?
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MR. COLLINS: The m crophone handl e.

MR. DOM Nl QUE KOSTELAC. | believe | can
make do.

MR. COLLINS: Ckay.

MR, DOM NI QUE KOSTELAC: Yes, | think I
can nmake do. This is the subject property at 2329
Chanpl ain Street and 2335 Chanplain Street. This is
the vacant lot to the north which is, again, per
Chris' map, a 40 foot matter-of-right structure. This
is an alley between Chanplain Street, which is here,
and Ontario Street which is not on this picture.

CHAI RPERSON GRIFFI'S: I'msorry. D d you
say to the north is a 40 foot matter-of-right
structure?

MR DOM Nl QUE KOSTELAC: Oh, |'"m sorry.
This is a vacant |ot.

CHAI RPERSON GRI FFI'S:  Ckay.

MR. DOM Nl QUE KOSTELAC. W th the zoning
allowing for a 40 foot matter-of-right structure. |
m sspoke if | said there is sonething there. It's
vacant. [It's vacant right now.

To the south of the project is a project
devel oped by M. John Holnmes and Adans | nvestnment
G oup, which is |I think a 68 unit condom nium at a

hei ght of 50 feet plus penthouse. Across the street
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is again the -- which is not shown on the historic
photos, but this is the PUD, the Lofts, which was --
| think it was 3.6 sonmething FAR and |I' m not sure of
t he amount of units, but it's a 56 foot buil ding.

Across Chanplain Street and to the north
is sone |ow lying townhouses, which are again | think
50 foot matter-of-right, although they are two and
three story buildings currently. This is a nearly 50
foot apartnent building currently and, although there
is an apartnent building here, | believe its matter-
of-right is 50 feet and it's about to be denvolished.
It has got sone chain link around it.

Again, this is a fly-over of the site.
You can see the density of the neighborhood.
Chanplain Street is a long street. It has fewentry
poi nt s. It's a narrow street. It's a tree-lined
street, as you can see here. This is 18" Street.
It's a very active and festive corridor, a lot of
restaurants and ni ghtcl ubs and things of that nature.
There is al so a pedestrian areaway that cones through
and under a catwal k here and pretty much cones to the
center of our building here.

Mostly, on this particular project, the
| oner two stories and underground are al so parKking.

The residential devel opnment on this project starts at
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about the second floor nobst of the places. So this is
kind of a public space right here for nost of -- this
catwal k exists naybe 20 feet off the ground. Let's
see. | think that's enough said for the nei ghborhood.

You can see these are sonme i mages of the
project itself, the site itself. This is 2320
Chanpl ain Street and | think these were taken recently
in the last snowstorm You can see it's a beautiful
building inits ow right.

MR. COLLI NS: Excuse ne. This is your
bui | di ng?

MR. DOM Nl QUE KOSTELAC. Yes, this is ny
buil ding and the subject of this BZA hearing. And,
additionally, there is a small 13.75 foot building to
the side that's not in that image, but you can see
it's a very significant building. It was built in
1924 as an autonpbile showoom It was designed as
such. It has got a granite 18 inch, 16 to 18 inch
solid granite structural wall around the perineter.
Again, it's nearly the entire site.

It has got a first floor at grade, at
street |evel. These would be the only w ndows or
openings on that. On the second floor there is again
sone wi ndows. There is no -- there are no wi ndows to

the south and on the north currently. There is just
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a solid granite wall that is two stories and you can
see this is its current condition. There has been a
| ot of -- the facade has broken off over tine and it's
settling. You can see this best on this inage. I
just want to point that out here.

This is a view looking south down
Chanpl ain Street. You can see this is the small
adj acent building. There is the current -- our site
here at 2329, this is the Adans Row Lofts. This is
about the 50 foot narker on their project and then
t here are sone pent houses above that. You can see the

context of the project in this.

There is -- again, this is the project
across the street, the Lofts. This sort of
differentiates brick and otherw se. Hi storically,
dowmn at this level is where the parking is. The

residential is off of street grade and above and you
can get a sense of the height of this building.

CHAI RPERSON GRI FFI'S: | ndeed.

MR. DOM NI QUE KOSTELAC. Versus this.

CHAI RPERSON GRI FFI'S:  Good. Let nme nake
two clarifications.

MR. DOM NIl QUE KOSTELAC:. Ckay.

CHAI RPERSON GRI FFI'S:  First of all, these

phot ographs are in the record, correct?
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MR DOM NI QUE KOSTELAC: These, oh --

MR. COLLINS: Yes, they are.

CHAI RPERSON CGRI FFI' S: We'll get themin
the record. Secondly, if you need to see and you want
to pull chairs up, let's nmake sure that everyone --

MR, DOM NI QUE KOSTELAC: Yes.

CHAI RPERSON GRI FFI'S: -- can see all this
stuff, so pull it around and nmake sure you're
confortabl e, anybody that's in the hearing roomthat
wants to |ook at these boards. Let's do that.
Thirdly, | think the Board is very confortable with
the context, so we can get into the substance of the
application if you' re ready.

MR. DOM NI QUE KOSTELAC: kay. Agai n,
this is sone of the shots fromthe rear yard.

MR. COLLINS: Going beyond that picture on
the lower left.

MR. DOM NI QUE KOSTELAC: Yes.

MR. COLLI NS: The building beyond, the
taller building, what is that?

MR. DOM NI QUE KOSTELAC: That is t he Adans
Row project to the south. It was the recently
approved 2.75 FAR and it was granted the specia
exception to go to 50 feet, which is that mark there.

That' s the penthouse structure above that.
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These are sone of the -- this is again the
front showi ng the additional building to the side of
it. This is the rear. This is the view from the
alley into Chanplain Street. You can see that the --
although it's not easy to see fromthis i nage, that as
the building nearly occupies the entire lot, this is
the lot line here, this abuts right up to the alley.
A |l arge percentage of the floor is sub-grade the way
that the rear yard -- | nean, the rear alley el evation
is significantly higher than the front and there is
very little light comng into this |ower |evel

And, again, it has been an industrial
building so it certainly |looks as an industrial
bui | di ng. The building has an interior that was
configured for parking and you can see that there's a
ranp that currently is built going up into the second
floor. It was part of our first proposal to use this
existing ranp i n the second fl oor and t hat was sone of
the reasons we used. W needed to get the extra
height. W were not going bel ow grade and we had a
retail on the first floor use on that particular
pr oposal .

In this proposal it's an entirely
residential structure and so it's very inportant to

understand the site situation regardi ng use of this as
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a residential structure. Again, this 1is the
Georgetown Plating Building to the side. Again, this
i s anot her view showi ng the Adans Row project to the
south and our current tail end of our building
abutting directly to this very narrow alley. Let's
see. Let's see the historic photos.

CHAI RPERSON CGRI FFI'S:  Are you changi ng t he
vehicle entrance fromthe alley?

MR. DOM NI QUE KOSTELAC. Yes, and the
reason was - -

CHAI RPERSON GRI FFI'S:  Going to the other
si de?

MR. DOM Nl QUE KOSTELAC. Yes. It's going
to the | ower side here.

CHAI RPERSON GRI FFI'S:  Okay.

MR. DOM NI QUE KOSTELAC. And the reason
was this enters --

CHAI RPERSON GRI FFI'S: No, no, no.

MR, DOM NI QUE KOSTELAC. -- alnpst to the
second fl oor.

CHAI RPERSON GRI FFI'S: R ght.

MR. DOM NI QUE  KOSTELAC: And it's
important for us to put the parking in the | owest
| evel at this point.

CHAI RPERSON GRI FFI'S: | see.
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MR. DOM Nl QUE KOSTELAC. And as the | and

is the highest here, we tried to find the | owest part
of the property to make sure that the ranp didn't chew
as much of the first floor up and got people down to
the | owest | evel as possible as quickly. W did want
to use an alley entrance, as opposed to a front
entrance.

As you can see, there is a historic curb
cut here and a historic curb cut here, but again that
was not for a residential use. It was perhaps
appropriate when this was a comrercial and retail and
industrial use building, but as a residentia
structure there is so little light on the building
it's inperative to use each of these opportunities as
best as possible to get light and air into the units.

Just to give you sone sense of it, the
building is 120 feet deep fromthis point to the rear.
CGenerally, | think you devel op buildings around 60
foot deep. Wiere we have this inportant structure, it

is 120 feet deep and we're trying to work with that.

We' Il certainly go through those particular issues in
detail. Okay.

This is the -- let's bring those to the
top. GCkay. This is the current proposal. You can

see howit is very residential in character. This is
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the Adans Row to the south. I will go through the
floor plans in detail, but | just want to point out
sonme of the things you' re |ooking at here.

There was -- we did not want to ask for
nore relief than was required, and so this building
has been brought forward and integrated into the
facade. You can see this is historically the adjacent
property. W did not want to have a court and require
yet another area of relief, so that was brought
forward and it also ties into the overall facade in
this level here.

You can see that the additional space
that's put above the building has been set back as
much as possible. W are setting it back, of course,
inthe front and in the back, and I will show you that
on the nodel shortly, to acconmodate the |light and air
of Chanplain Street where we could. The upper
structure --

CHAI RPERSON GRI FFI S: So the original
building, the granite that is showing in that
rendering in the photograph is on the property |ine.
I's that correct?

MR. DOM Nl QUE KOSTELAC: Yes, it is, it's
exactly on the --

CHAI RPERSON  GRI FFI S: So you have
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proj ections of a bay over the property line. 1s that
right?

MR DOM NI QUE KOSTELAC: ['"m sorry.
didn't understand that.

CHAI RPERSON GRI FFI'S:  The cl osest in the
rendering to us.

MR, DOM NI QUE KOSTELAC: Yes.

CHAI RPERSON GRI FFI'S:  That portion, there
is a bay or sone sort of an attachnment to the
original. That's over the property line. s that
correct?

MR, DOM NI QUE KOSTELAC: Yes, this is
public space, this.

CHAI RPERSON GRI FFI S: kay. So when
you' re tal king about the setback of the original --

MR. DOM NI QUE KOSTELAC: Vel |,
historically --

CHAI RPERSON GRIFFIS: -- it's above the
original, it's the glass, seemngly glass enclosure
that's set back?

MR. DOM Nl QUE KOSTELAC. Yes, that's the
area that is set back. And, as you can see, what |
was trying to describe or point out by way of that was
thisis the historical building that sits to the north

of the larger granite buil ding.
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CHAI RPERSON CGRI FFI'S:  Ri ght.

MR, DOM NI QUE KOSTELAC: We nove that
facade forward because to have not done so in
consolidating these two properties woul d have created
a court here and that could would have had -- that's
nmy understanding of it, we nove that forward.

CHAI RPERSON @RI FFI S: Is it a building
code issue, the projection bay, or is that a zoning
i ssue?

MR, DOM NI QUE KOSTELAC: Excuse nme? |
didn't understand the question.

CHAI RPERSON @RI FFI S: s that a zoning
issue at all for us, that projection out over the --

MR. DOM Nl QUE KOSTELAC: No, it's not, it
is not. This is a public space issue. And you can
see the historical. Another way of -- in terns of
what we are working with on the facade was we al so
have the entrance to the residential units are here.
There's a | ot of reasons for the entrance being here.

We'll go through the floor plans to go
through that, but there was no hierarchy in the
facade. And so there is also behind that a | obby and
an el evator shaft, so a part of this facade coul d not
be set back and the elevator shaft, because of

circulation reasons, was fairly close to the facade.
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So we use these tools. W expanded the space just
slightly around the el evator shaft and use this as a
way of giving sone hierarchy to the entrance in an
ot herwi se undifferenti ated facade.

Just to the south, and I will show you on
the site plan, when you're able to denolish a site and
build sonething from scratch, you generally wll
attenpt to set that back to give the opportunity to
give hierarchy to the entrance and also to give |ight
and air to units in the |lower |evel. Because of the
i nportance of the facade and what has al ready been a
| ot of outspoken neighbors about the immnency of
| andmarking this if we were to do that, we clearly
cannot do that. And so the only way of
differentiating that was to just protrude sonething
over it. Another jumping off point was the --

CHAI RPERSON GRI FFI S: |"m sorry though
It seens like we're really getting very far into the
design intent here.

MR. DOM Nl QUE KOSTELAC:. Ckay.

CHAI RPERSON GRI FFI'S:  |' mnot sure where- -

MR. DOM Nl QUE KOSTELAC: 1'Ill step back.

CHAlI RPERSON GRI FFI'S: Yes.

MR. DOM Nl QUE KOSTELAC. | will step back

and then just go through the --
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CHAI RPERSON @RI FFI S: | would spend the

afternoon doing it because it's intriguing and fun.

MR. DOM NIl QUE KOSTELAC: Cot it.

CHAI RPERSON GRI FFI S: It's not going to
help you. W need to figure out the uniqueness and
practical difficulty. Let's stick to the dry zoning
stuff.

MR. DOM NI QUE KOSTELAC: All right. There
we go. Not to worry. So anyway, Yyou can see the

original structure here having certain bays and t hi ngs

put out over it. Let's see. Another aspect of the
project -- just to give you an overall sense of the
project, | think I'"mgoing to work with the nodel here

just to give you sone sense of it because it's a very
organic building or irregular building in its shape,
and | want to give you sone sense of it.

Again, this is Chanplain Street here, a
sidewal k. This is the original facade of the granite
building and, in fact, the entire building is being
preserved. This is the adjacent property that's being
added to the project. |It's about 13 feet wide. You
can see again howthis small area is brought forward,
but then it's stepped back inits terracing for |ight
and air to the street.

The upper portion of this project occupies
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a floor area of 60 percent of the site, trying to stay
consi stent with what -- sonething woul d exi st there if
it was a matter-of-right devel opnent at 60 percent | ot
occupancy.

CHAI RPERSON GRI FFI'S:  So you're saying if
you cal cul ated the | ot occupancy w t hout the ori ginal
structure with that new proposed, it would be 60
percent | ot occupancy?

MR. DOM Nl QUE KOSTELAC. That's correct.

CHAI RPERSON GRI FFI'S: | see.

MR DOM Nl QUE KOSTELAC: That cross
section would be 60 percent of a footprint. You can
see. | will turn this around to see how we worked to
terrace it back where we could. Again, this was very
inmportant on this side as it's a very challenged
project to get light and air where we could. So this
court --

MR. COLLINS: And what side is that?

MR. DOM NI QUE KOSTELAC. This is the north
side of the project abutting the vacant lot, and so
t hese wi ndows do not exist. To nmake it residential,
we would be required to put w ndows in through that
granite building, granite walls, but we have again an
opportunity to get sone light and air as we control

the back court area of this and can have the el enents
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of light comng into that.

Looking to the rear, this is Chanplain
Street alley, the alley between Ontari o and Chanpl ain
Street, again as if there was a new construction, we
set it back. The code required, | think it was, 15
feet or so fromthe property line and terraced it back
above as well. So, again, although there is not nuch
really being back here right now, because the
properties adjacent to it do set back as well, we did
what we could in terns of distributing the 60 percent
over this with as nuch setback and terracing as
possi bl e.

The penthouse itself sits on top. |It's
nostly a collection of stairwells. | will go through
the floor plan on that to get you up to the outdoor
green space that is planned for this. This project is
-- the original project and this project is
contenpl ated t o have as nmuch out door space and as mnuch
reuse of all the roof structure as possible to reclaim
urban space and green space. W have it existing
here, here, at this level here and a green roof is
sl ated here.

Again, | wanted to showyou, you know, the
bul k of the building. The stairwells and things, |

wWill gointo this point in the future, but basically
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there is a sunken air conditioning area here. So this
is opento the air on these sides, these sides. These
were orchestrated and this both serving functionally
for the interior as well as to, again, shield the
nei ghbors from sight and sound associated with air
conditionings on the roof. W tried to nmake it as
visual ly pleasing as possible to the nei ghborhood no
matt er what hei ght they were | ooking down at it.

Again, this is just a cross section
roughly of what the Adanms Row project was approved
under BZA. So, again, | think I will nove on beyond
t he nodel

MR. COLLINS: Before you |leave that --

MR. DOM NI QUE KOSTELAC: Yes.

MR. COLLINS: -- you nentioned that the
| ot occupancy of a new construction above the second
floor would neet -- is 60 percent, which neets the R-
5-B regul ati ons.

MR. DOM Nl QUE KOSTELAC. That's correct.

MR. COLLINS: And what about the rear yard
of the new construction, does that neet the
requi renents for the required setback?

MR. DOM Nl QUE KOSTELAC: Wl |, this upper
portion does. I think, again, this |ower portion

historically is already nonconform ng in that respect.
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CHAlI RPERSON @RI FFI S: VWhat about the

encl osed porch sidder work level, is that requiring
any relief?

MR DOM Nl QUE KOSTELAC: [|'m sorry?

CHAI RPERSON CGRI FFI' S: You have an encl osed
pati o outdoor space indicated on A04 when you're
tal king about the rear yard. There seens to be an
addition on the first level on the alley side and you
al so have what's called a sidder work first |evel on
A03. Is that enconpassed in any relief requested?

MR. COLLINS: If you | ook at A04, whichis
the first one you nentioned.

CHAlI RPERSON CRI FFI S: Ri ght, A04. " m
sorry, AO04 was the second floor plan. It just has
kind of a post-shade area that says enclosed patio
out door space.

MR. DOM NI QUE KOSTELAC: The existing
bui | di ng actual ly has an encl osed area at this | evel.
The wall lineis actually here and is that what you're
aski ng?

MR. COLLINS: Wen you say encl osed, do
you nean it has a roof onit? |Is that what you nean
in your plans?

MR. DOM Nl QUE KOSTELAC. Yes, this has a

roof on it and it is interior space currently on the
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existing project. |Is that what the question is?

MR COLLINS: Below that |evel?

MR. DOM NIl QUE KOSTELAC. Yes, below this
| evel currently, yes.

MR. COLLINS: Ckay. | think that's what
he's tal ki ng about .

MR, DOM NI QUE KOSTELAC: Yes, this is
actually historically -- although we don't have the
picture here, | could flip back to it, when you | ook
at the alley.

CHAI RPERSON GRI FFI'S:  That picture i s P5.

So what you're saying is you're going to dig out that

ar ea.

MR, DOM NI QUE KOSTELAC: No, it is dug
out. It is currently underground. The alley -- this
is currently -- this, excuse nme here. This section
right here --

CHAI RPERSON GRI FFI'S: R ght.

MR. DOM NI QUE KOSTELAC. -- is aninterior
space already and is currently -- it has currently

historically always been a room [It's a roomthat's
part of the lower level. 1s that what you're asking?
MR COLLINS: | believe so.
MR. DOM Nl QUE KOSTELAC. Yes, this --

CHAlI RPERSON GRI FFI S; So show ne on the
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nodel then. What is corresponding to those |evels?
| s the grade just not cut right on the nodel or is the
phot ograph --

MR. DOM Nl QUE KOSTELAC. This is the --
the alley runs here.

CHAlI RPERSON GRI FFI'S: Yes.

MR. DOM Nl QUE KOSTELAC:. And you can see
fromthis view, this line right here --

CHAlI RPERSON GRI FFI' S: Yes.

MR. DOM Nl QUE KOSTELAC: ~-- is this line
ri ght here.

CHAI RPERSON GRI FFI' S:  Ckay. But right now
| can't --

MR. DOM NI QUE KOSTELAC. But it does have
a roomunderneath it. Thereis aroomcurrently there
that has historically been there. |Is that what the
guestion is?

CHAl RPERSON GRI FFI'S: | guess.

MR. DOM Nl QUE KOSTELAC:. Oh.

CHAI RPERSON GRIFFI'S:  Aren't you adding
sonmet hing onto that |evel?

MR. DOM Nl QUE KOSTELAC. W're levelingit
off. This is a ranp here.

CHAI RPERSON GRI FFI' S: R ght.

MR DOM NI QUE KOSTELAC: So we're just
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taking it and leveling it out.

CHAl RPERSON Rl FFI S: kay. So you're
going to level that out, so that on the second | evel,
essentially, of the existing structure, you' re going
to be able to wal k out onto a patio?

MR, DOM NI QUE KOSTELAC. Yes, because this
is no longer going to be used as a ranp.

CHAI RPERSON GRI FFI'S:  Okay.

MR. DOM Nl QUE KOSTELAC: So we just --

CHAI RPERSON CRI FFI S: M. Collins, does
that inpact any additional relief?

MR COLLINS: No, it does not.

CHAI RPERSON GRI FFI'S:  Okay.

MR. COLLINS: That space is already there
and it's --

CHAI RPERSON GRIFFI'S:  So you're going to
open it up on the other side then, right, that ranp?

MR, DOM NI QUE KOSTELAC: Wel |, again,
we're --

CHAI RPERSON GRIFFI'S:  You're going to dig
t hat out.

MR DOM Nl QUE KOSTELAC: W're going to
take off that concrete right there to get Iight and
air and to maybe expandi ng this w ndow down.

CHAI RPERSON GRI FFI'S:  Down bel ow.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

150
MR. DOM NI QUE KOSTELAC:.  Yes.

CHAI RPERSON GRI FFI'S:  The questi on agai n,
M. Collins.

MR. COLLINS: Well, because it is existing
now, bel ow grade space doesn't generate FAR \Wen we
take the top off of it, it's going to be open to the
sky. It won't generate FAR

CHAI RPERSON GRI FFI'S:  Okay.

MR. DOM Nl QUE KOSTELAC. Again, it was an
attenpt to do what we could to work with the existing
opportunities where it is set back to get light and
air into the first floor units.

CHAI RPERSON GRI FFI'S:  No, | understand.

MR. DOM Nl QUE KOSTELAC:. Ckay.

CHAI RPERSON @RI FFI S: | just wasn't
under st andi ng what the scope of work was.

MR, DOM NI QUE KOSTELAC:. It is an unusual
floor plan in the original building or its |ayout.
It's unusual to have space interior that appears to be
underneath the street, but that's just what it is.

CHAI RPERSON GRI FFI'S:  Ckay.

MR. DOM Nl QUE KOSTELAC. Again, in this
project we are going to take this first |evel, which
has always had a C of O of commercial use here and

retail and office on this, and we are going to convert
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that into residential space.

Let's put up sone of the floor plans.
would like to walk you through some of the floor
plans. This is again just to understand t he nature of
t he buil ding and the design. It m ght be nore hel pful
to |l ook at your handouts, as opposed to these, but it
will give you sone -- | think | can do justice to it.

This is the | ower |evel of the building.
This is the bel ow grade section. You can see this is
the rear alley of Chanplain Street and this is
Chanpl ain Street here. This is the south side and
this is the north side of the property. The entrance
to the parking will conme in fromthe | owest point on
that rear elevation and cone down here and turn the
corner. That's as tight as we could make it.

There is an elevator that starts up here
and runs throughout the building. There are sone
mechanical and things also where the space was
unusual . O her than that, the parking is through here
in tandem Because of this, the historical size of
t he building, we had to have sone -- that extra space
was not accessi bl e except by tandem parking, and then
here i s sone ot her parking going along this side here.

MR COLLINS: And this is sheet AO2 of the

drawings. |Is that correct?
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CHAI RPERSON &Rl FFI S: Ckay. What |'m

going to ask you to do is as you point things out that
are critical for us to understand in the plans -- |
think all of us understand how t he buil di ng works and
t he fl oor plans.

MR. DOM Nl QUE KOSTELAC:. Ckay.

CHAI RPERSON GRI FFI'S: Wl k t hrough t hose
aspects that are critical in ternms of the relief that
i s being sought. For instance, what is inpacting why
you need additional FAR or requesting FAR, height and
all that?

MR. DOM NIl QUE KOSTELAC:. Ckay.

CHAI RPERSON GRIFFI'S: | nean, it's all in
here. Now, just focus us to it.

MR. DOM NI QUE KOSTELAC. Gkay. This | ower
| evel was produced when we worked to take -- after the
sua sponte to make a matter-of-right use of this
exi sting two story building. Part of the requirenents
of that was going to be stabilizing the structure.

The facade, as you can see from those
original photos of the front, is in a constant state
of decay and it was accel erated by area construction
and de-watering. It was falling into the streets and
we had a big liability issue. So it was clear that

any adaptive reuse of this building under any scenario
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clearly nmeant stabilizing the foundations.

So this, increating that | ower |evel, we
went and established the foundations to save the
original building and stabilize that and we're
currently integrating that in a residential use as
parking. There's a lot of difficulties.

CHAI RPERSON GRIFFIS:  So if | understand
your statenent, you say you actually went bel ow grade
in order to stabilize the building and then when you
found yourself down there, you figured you would use
it for parking for the residential above?

MR. DOM NI QUE KOSTELAC: No. Originally,

it was -- the first purpose when we started on this
project was to stabilize the foundations. Those
foundations were at all |evels underneath the grade.
We were down there. The foundations, and we'll show

sonme photos and handouts |ater what the foundations
were like, they were spread all over the place.

We went down there to increase, find out
what they were bearing on and then correct all the
anormalies in the foundation. The foundation was
clearly nmoving and we had to go address that. So we
di d excavations throughout the building to find out
what the -- where the foundations were and what the

situati on was. We found out that, because of the
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tight working conditions and the tight field of
colums, just getting down and dealing with those
fairly meant renoving all the soil associated with
t hat .

CHAI RPERSON GRI FFI'S:  Okay.

MR. DOM NIl QUE KOSTELAC. So there was no
wor ki ng condi ti ons. There was no place to put the
soil when we were doing this, and | will show you sone
construction photos of that. It was alnost all
handwork wi th some assistance of nechanical tools,
etcetera.

CHAI RPERSON GRI FFI'S:  Okay.

MR, DOM NI QUE KOSTELAC: But because of
the field of colunmms and t he peri neter foundation, al
whi ch had to be addressed, you had an excavation. W
got rid of the waste wells and didn't have anywhere to
put that stuff, except off-site. So we were down
there and we did stabilize that foundation

CHAI RPERSON GRI FFI'S: Cot it.

MR. DOM Nl QUE KOSTELAC. W also just --
we'll get into that in nore detail |ater, but running
in this section here was an ol d creek bed that exists
fromprehistoric tines. W found that that whol e area
around this area here had been filled with ash and

t hi ngs, that sone of the foundation -- the reasons why
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it was unstable was that --

CHAI RPERSON GRI FFI'S:  Ckay.

MR. DOM Nl QUE KOSTELAC: -- we had to --
it was built on this ash pit, so we had to go and
address that.

CHAI RPERSON GRI FFI S: |"m sorry to keep
interrupting. Alot of that's in and, believe ne, the
Board has read everything that's in the record.

MR. DOM Nl QUE KOSTELAC:. Ckay.

CHAI RPERSON GRI FFI'S: I'mstill not -- I'm
not meking the | eap of what you're telling nme to why
we're here.

MR. DOM Nl QUE KOSTELAC:. Ckay.

CHAI RPERSON GRI FFI'S: So let's get to what
t he variance --

MR. DOM Nl QUE KOSTELAC:. Ckay.

CHAI RPERSON GRI FFI S: -- or special
exception, why do | care about ash bel ow grade --

MR. DOM Nl QUE KOSTELAC:. Ckay.

CHAI RPERSON GRI FFI'S:  -- when |I' m| ooki ng
at an increased FAR request?

MR. DOM NIl QUE KOSTELAC. Right. Exactly.
kay. Okay. Let's put up the site plan.

VICE CHAIR MLLER. Can | just throw out

a question?
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MR. DOM NI QUE KOSTELAC:.  Yes.

VICE CHAIR MLLER: It really is simlar
tothe Chair's, but this is what I"'mtrying to figure
out, and I'msure the rest of the Board Menbers, why
did you need to go to the FARthat you go to or to the

hei ght that you go to? Wy couldn't it have been

| ess?

MR. DOM NI QUE KOSTELAC: Okay. | will go
t hrough that right now | think | was just giving
nore of a context here, but I wll show --

VICE CHAIR M LLER Vll, | think that
Ofice of Planning was raising that point as well.
You know, you're asking for this relief and you said
you were only trying to get the relief that was
required.

MR. DOM Nl QUE KOSTELAC:. Ckay.

VICE CHAIR M LLER  And so, you know, how
did you get to that point?

MR, DOM NI QUE KOSTELAC: Ckay. Ckay.
Fair enough. The application nmeets the requirenents
for the variance relief fromthe Zoni ng Regul ations in
that, one, an exceptional situation or condition
exi sts creating practical difficulties in the strict
application of the Zoni ng Code.

This building was built for industrial
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use, but was rezoned to residential RC/R-5-B. Again,
internms of converting it, nunber one, the devel opnent
was inpeded by fornmer industrial waste and use.
Again, the use of the building itself, the building
t hat has been built has an industrial auto show oom
It was not configured for residential use.

To reconfigure it as residential use took
a conpletely new tenplate. It was an effort to
struggle with this historic building. | would Iliketo
go through the details of that, but | just want to
ski p through the topic headings right nowto give you
sonme sense of the overall understanding of that if
that's the way it's best to proceed.

Al so, the residential use of this project
was al so made difficult by the fact that it was over
and above a very significantly contam nated
environmental site. Putting a residential wuse in
adj acency to such a petrochem cal field was not al so
a possibility wthout substanti al effort and
remedi ati on.

CHAI RPERSON GRI FFI'S:  But that's true of
one unit or 600 units. Wy does that relate to any of
the increase of FAR or height? How does it relate?

MR. DOM Nl QUE KOSTELAC. Well, clearly,

one conponent was the cost of that. The cost of that
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was significant. The cost of -- we could go into that
in sone great detail

MR COLLINS: | think, M. Chair, we're
kind of building toward that. | know --

CHAI RPERSON GRI FFI'S:  Okay.

MR.  COLLI NS: W would just ask your

indulgence a little bit. W're just laying the
groundwork for these various issues and he'll get to
the --
CHAI RPERSON GRIFFIS: | will be patient.
MR. COLLI NS: -- why we need to do the
FAR.

MR. DOM NI QUE KOSTELAC: M apol ogi es.

CHAI RPERSON GRI FFI'S:  That's all right.

MR. DOM NIl QUE KOSTELAC. The cost of the
conversion without relief is econom cally inpossible.
The chal | enges to nake those corrections to the site,
both structurally and through redesign, puts a uni que
burden onto this particular project.

Al so, thereis currently no parking onthe
site. The down -- due to the down-zoning, the
building is a nonconform ng structure. We'll go
through the details of that, but as a nonconform ng
structure we cannot add in order to offset sone of

these costs wthout going through the variance
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process.

CHAI RPERSON GRIFFIS:  So if | understand
you correctly, first of all, it's not conpliant with
FAR currently, right?

MR. DOM Nl QUE KOSTELAC: Currently.

CHAI RPERSON GRIFFIS: As it sits?

MR. DOM Nl QUE KOSTELAC. That's exactly
right.

CHAI RPERSON GRIFFI'S: Ckay. So that is
one of the nonconformties, as well as the |ot
occupancy, correct?

MR DOM NI QUE KOSTELAC: Yes, yes.

CHAI RPERSON GRI FFI'S:  So we're in 2001. 3,
an addition to a nonconform ng, no matter what, just
on this rezoning.

MR. DOM Nl QUE KOSTELAC:. Ckay.

CHAI RPERSON GRI FFI'S:  That's cl ear.

MR. COLLI NS: Ri ght. W cannot add a
singl e square foot.

CHAI RPERSON GRI FFI'S:  That's right.

MR. COLLI NS: Because of t he
nonconf or m ng.

MR. DOM NIl QUE KOSTELAC: Right.

CHAI RPERSON GRI FFI'S:  Under st ood.

MR, DOM NI QUE KOSTELAC. And t he econom ¢
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chal | enges posed by this project would not be offset
by a sinply matter-of-right use of that building.
want to go through that, but I"mgoing to just again
ski p through the headi ngs.

The character of the neighborhood has
changed as well. Again, this used to be an i ndustri al
zone. It's now primarily residential and we are the
| ast, probably one of the last remaining uses of
retail or office. And so in that sense, | wll go
into that in sone detail, but continuing to reuse
those in this nei ghborhood, which is all residential,
is not a possibility interns of using those to -- for
econoni ¢ advant age.

VICE CHAIR MLLER | just ask. You may
be presenting testinony later. | don't know, but it
seens that you cane before the Board four years ago,
| guess, with a retail proposal and now |I'm heari ng
that it's nolonger -- there is no | onger a market for
it. Are you going to address why, how things have
changed?

MR. DOM Nl QUE KOSTELAC. I'Ill speak to it
ri ght now.

VICE CHAIR M LLER  Ckay.

MR. DOM Nl QUE  KOSTELAC: In that

particul ar project, we had a different approach to how
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we were configuring the building. W were not
excavating at all. W had the parking on the second
floor. W had a tenant on the first floor who had a
history on the site and we were asking for relief and

received relief to reorganize the building to | eave

those in place. It put a different challenge
econom cally on the building. W did not address
t hat .

When t he sua sponte occurred, it forced us
toreally | ook very hard at what we could do with the
exi sting building. It forced us to look at the
subsurface spaces annexed to the first fl oor space and
how much we coul d possi bly gain financially fromusing
those matter-of-right uses given the context and
economc difficulties with the project, and that was
not able -- we were unable to succeed in that matter-
of -ri ght use.

So, again, that is why we're representing
this project with a different overall feel for a
different tinme now, four years later. | would like to
speak to that just a little bit while we're on that
t opi c. W did work very hard through Cassidy and
Pinkard to find retail tenants itself, to | ook at that
first of all.

It no |onger was a viable street address
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for commercial use, both for the fact that there is so
much residential use on the street, but I will nove on
if you --

CHAI RPERSON GRI FFI'S: Wl |, to address it
very specifically, this is now an R5 Zone. So |I'm
not sure all the Board Menbers understood sone of the
comments that were made, but you're trying to find
uses that fit wthin the previous Certificate of
Cccupancies, right? You can't just go out and get any
retail er you want because this isn't a conmerci al zone
or am | m staken?

MR, DOM NI QUE KOSTELAC: No, that's
exactly correct. W have just existing grandfathered
in Cof GCs.

CHAI RPERSON CRIFFIS: So it's not as if
you just can't find a nomand pop shop that wants to
open up. You can't find it within those specific
paranmeters of what it was previously.

MR. DOM Nl QUE KOSTELAC. That's exactly
right.

MR. COLLINS: Well, | think doesn't it go
broader than that? Didn't you at one point offer the
space for free?

MR. DOM NI QUE KOSTELAC. Well, of course,

yes. W have gone to great lengths to try to find a
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suitable tenant to this and one of the groups of
tenants recently relocated, Mss Pixie's and sone
furniture stores on 18" and Col unbia who were there
hi storically.

Even when we tried to give the space away
to them to try to help them as they found new
per manent | ocations, the off nmarket |ocation was not
even suitable at no cost, given the cost of just
noving there. So it was nore than a blow It was a
di sastrous opportunity for us.

CHAI RPERSON GRI FFI'S:  Ckay.

MR. COLLI NS: So if I can just junp in
her e. You were saying that the building becane
nonconform ng as to | ot occupancy, FAR, rear yard and
the uses and in order totry and use it for matter-of -
right, you had several options. One was to try and
| ease the building in its current configuration for
current uses and you couldn't find any people willing
to lease the building in its current use category.

MR. DOM Nl QUE KOSTELAC. That's exactly
correct. And it also begs the question of how we're
going to do that and al so finish the i nprovenents that
wer e absolutely required to be done. That didn't even
get us there.

So, again, sone of the exceptional
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situations and conditions is that the building has
poorly distributed FAR Again, | want to put up sone
of these diagrans about that, this one here. " m
going to show you how FAR is typically distributed on
a site where -- should you be able to denolish the
building and how we currently have it distributed
here.

Again, we were asked -- you know, one of
t he options that we were supposed to consider with the
sua sponte was the total denolition of the building.
| have to speak that it would not have been able for
us to demolish it, so this is sonewhat of an academ c
argunent, and then it would clearly get |andmarked.

Nuner ous persons of the community of sone
standing cane out and said that they would clearly
work to landmark the building. But that said, that
asi de, here is what would happen if we were able to
denolish the building, so you understand the
difficulties of that.

Typically, as to the south and around us,
when a project is denolished you have the opportunity
to redesign the entire spectrumof the site. Sone of
the things you do is, first of all, these are the
upper stories that would normally have been the way

that this project was distributed in its matter-of-
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right FAR This woul d have counted as FAR, this would

have counted as FAR and this would have counted as
FAR.

The | ower stories typically poke 4 feet or
so above the adjacent grade, so that that |ower |evel
was not going to count. So, typically, on our site
sonebody could probably have very quality space at
about 26,000 square feet on our site. Usually, you
al so have the ability to set it back fromthe street
and the adjacent neighbors to create light and air
into those units.

Again, this is a primarily residentia
street and all the devel opnent is residential. What
is done historically, even to the south, it's a very
good exanpl e of how Adans Row was done, they set their
bui | di ng back. They created areaways all around to
give true light and air into those |ower |evels.

W do not have that option with this
particular building with the, you know, inportant,
architecturally inportant facade, and the property
line, buildings built right to the property line. W
don't have that. This is a denolition schene, that's
true, but we were not of the opinion that it would be
possible for us to denolish the building to achieve

that, given the inportance of the facade.
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CHAI RPERSON GRI FFI S: Good. Let's get

sonme clarification. The one on the left, the diagram
is that supposedly a section fromthe front?

MR. DOM Nl QUE KOSTELAC. This is nore of

a di agram

CHAI RPERSON GRI FFI'S: | understand that.

MR. DOM Nl QUE KOSTELAC. It's a section.
It would be a section from-- going from--

CHAI RPERSON GRI FFI'S:  Nort h/ sout h?

MR. DOM NI QUE  KOSTELAC: Yes, no,
east/ west .

CHAl RPERSON Rl FFI S: So as you're
standi ng --

MR. DOM Nl QUE  KOSTELAC: East / west
section.

CHAI RPERSON GRI FFI' S:  East/west ?

MR. DOM NI QUE KOSTELAC:. Thi s i s Chanpl ain
Street. This would be Chanplain Street here.

CHAI RPERSON GRI FFI'S:  Okay.

MR. DOM NI QUE KOSTELAC: And t hi s woul d be
the alley, theoretically. Now, of course, | am
representing this is just how the --

CHAI RPERSON GRIFFI'S: Well, let's do it.
So you're saying that's 25,000 plus square feet

matter-of-right, essentially, in an FAR s the
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bottom | evel of that calculated in that 25,0007

MR DOM NI QUE KOSTELAC: | am counting
that in that 25, 000.

CHAI RPERSON GRI FFI S: And what vyou're
showi ng though on that, if | read it correctly, is
t hat bottom | evel doesn't count towards FAR because
t hat would be a cellar.

MR. DOM Nl QUE KOSTELAC: Exactly.

CHAI RPERSON GRI FFI S:  Ckay. So the 25, 000
square feet is not FAR but it's gross square footage.

MR. DOM NI QUE KOSTELAC:. That's exactly --
| m sspoke.

CHAI RPERSON GRI FFI'S:  Okay.

MR. DOM NI QUE KOSTELAC: Thi s woul d be how
t he gross square footage woul d be.

CHAI RPERSON Rl FFI S: Does that account
for the proper |ot occupancy?

MR. DOM Nl QUE KOSTELAC. Yes, this is a
di agramshowi ng that this is 6,000, 6,400 square foot.

CHAI RPERSON GRI FFI S: So it's set back
substantially fromthe side yards, which isn't show ng
or isit?

MR, DOM NI QUE KOSTELAC: well, | didn't
show how to distribute it. This is a diagramof how

it would be placed again.
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CHAI RPERSON GRIFFI'S: 1'msorry. That's

what you said, is how to distribute the FAR, these
di agr ans.

MR. DOM Nl QUE KOSTELAC: This is -- well,
let me seeif I"'mmsstatingit if | restate it again.
If there was -- with the current FAR of 1.8, there
woul d be 6,400 square feet, one floor, 6,400 another
fl oor and 6,400, another floor. You could nmake the
geonetry of that 6,400 square feet any way you see fit
as long as it fits within the 60 percent |ot
occupancy.

CHAI RPERSON GRI FFI'S:  But does that? Can
you get that floor play?

MR DOM NI QUE KOSTELAC: [|'m sorry?

CHAl RPERSON Rl FFI S: Can you get that
squar e footage?

MR COLLINS: Yes.

MR. DOM NI QUE KOSTELAC: | woul d think you
certainly could.

CHAI RPERSON GRI FFI S: On | ot occupancy.
kay.

MR. COLLINS: On the side.

CHAI RPERSON GRI FFI'S:  What is the di agram
on the right side then?

MR. DOM NI QUE KOSTELAC: This is the
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current building and howit's -- the FARand the -- is
laid out and I want to go and conpare. This is nore
of a conparative diagram

CHAI RPERSON GRI FFI'S:  Okay.

MR. DOM Nl QUE KOSTELAC: What |I'mtrying
to show here is that this is the gross square footage
t hat one could put here and the quality of that space.
When | say the quality, |I nean that the | ower level is
not as di scounted as our current building is, because
the current building is distributed such as this, and
I"'m going to walk you through the distribution of
t his.

I n our proposal for 2.66 FAR, this is how
the square footage is to be distributed. The |ower
floor, as you can see, is largely basenment/cellar in
conbi nation. The |lower |evel has wi ndows, the only
wi ndows to the units facing street | evel at grade with
people looking in the front of it. In the rear, they
are largely looking at an alley with wi ndows at about
tire level and the whole proximty between is what it
iS.

So, unfortunately, we have this conmponent
of the building. For econom c opportunities, it's a
very chal l enged | ower |l evel. Again, we're not ableto

redistribute it like this. This is the second fl oor
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of the building, which of course does count as FAR
and this is how we're planning to add the additional
FAR on top of it. So it gives you sone sense of how
we're redistributing it.

Just to give you sonme sense of it, that
the total area in the blue here, which | consider
real ly marketabl e space, is about 22,900 versus what
| consider marketabl e space i s about 25,500, because
| have to point out that | think this is the class of
mar ket abl e space given the site. |I'mnerging the two
i deas between gross square footage and FAR and
mar ket abl e space.

| " mhel ping you understand the difficulty
of using this industrially built and desi gned buil di ng
with this diagram That's the purpose of this. So
you can see this whole lower level is something we
just have to work with as a condition of the buil ding,
and this is how we're actually distributing our FAR
So that is what | wanted to point out with this.

MR. COLLI NS: If I can just go through
just to sumarize on that.

MR. DOM NI QUE KOSTELAC: Yes.

MR. COLLINS: The diagramon the left then
has -- the | owest | evel is enough below grade so it's

not counted in FAR and with the use of areaways, you
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can create, even though it's below grade, create a
ki nd of a privacy situati on where there are peopl e not
| ooking directly into your w ndows.

And, simlarly, the next | evel above woul d
be slightly above the street |evel, so people would
not be able to look directly into your w ndows as
wel | . s that -- when you say those are quality
spaces, is that -- and by the sane tinme, you will be
able to get light into themif you set the building
back fromthe front and the back and create areaways
there as wel | ?

MR. DOM Nl QUE KOSTELAC. That's correct.

MR. COLLINS: GCkay. And then the diagram
on the right, whichis nore typical of your situation,
the building faces right on the street, the sidewal k
at street level, at street grade, at pedestrian grade
| evel where you would not be able to have that
privacy.

MR, DOM NI QUE KOSTELAC. No. These are
usually the nost problematic units in that the best
light and air you have is facing the public, a
passerby. Mst of the tinme the wi ndows are drawn and
things of that nature, your shades are down, because
there is no separation between public space and

yourself. That's the problem of this building. It
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was built again for nore retail and conmercial and
i ndustrial uses, where that was an anenity and now it
is not as a residential use. So it's a struggle.

So goi ng on, you know, again some of the
exceptional situations and conditions affecting the
practical difficulties is that we cannot do anything
other. The building is settling into this unstable
fill that | spoke of before in a creek bed. It is a
uni que condition to this particular project, but that
has to be addressed both in terns of the fact that we
had -- let nme just put some of these up. "1 put
t hat photoboard up with the -- it will be No. 3 and 4.
This is for the other parties or whatever.

kay. Again, | wanted to use these to
gi ve you sone sense of the -- as we were trying to use
this building for residential use and there was not a
viable commercial alternative for the building, |
wanted to give you sone sense that we had to correct.
Again, as | said, the facade issues here and sone of
the issues that we had to deal with econom cally was
not only the unstable fill in the former creek bed,
but al so sone of the petrochem cal issues.

Sonme of these give you a sense of that,
t hese handouts here. |If you look at the first several

pages, you can see how the adjacent lot, if you flip
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t hrough those, this was, in fact, directly abutting
our property. Sonme of the renoval of sone tanks, the
types of --

MR. COLLINS: Wuldyougoalittle slower
and describe what you are seeing in those photos?

MR. DOM Nl QUE KOSTELAC: |"m actually
going to hold themup individually, just to give you
sone sense of this. This goes to again some of the
uni que situations and practical difficulties of this
particular site. So you can see on this particul ar
picture this is just the beginning of an excavation in
search of underground tanks. You can see on this next
picture --

MR. COLLINS: What's that big -- in that
first picture, what's that big building in the
backgr ound?

MR, DOM NI QUE KOSTELAC: Ch, across the
street you can see the scale of the Lofts Building,
that's again a 56 foot building that's directly
opposite our project and continues to the north of our
project. It gives you sone sense of the scale in the
nei ghbor hood.

The second photo again shows the renoval
of sone of the first tanks. This is sone --

MR. COLLI NS: Fr om wher e?
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MR DOM Nl QUE KOSTELAC: Fromthe -- |I'm

going to point this out on the site map. Well, that
woul d be -- if you could put up the site nmap on one of
those? | think it's No. 2.

CHAI RPERSON GRI FFI S: This is on the
adj acent |ot?

MR. DOM NI QUE KOSTELAC. Yes, the adj acent
| ot .

CHAI RPERSON GRI FFI'S:  Okay.

MR. DOM Nl QUE KOSTELAC: | just wanted to
gi ve you sone sense of it.

CHAI RPERSON @RI FFI S: M. Kostelac, |
think we can conprehend this pretty quickly.

MR. DOM Nl QUE KOSTELAC:. Ckay.

CHAI RPERSON @RI FFI S: Wt hout going
through all the photographs. \What's the situation?

The situationis that there were tanks on the adj acent

| ot ?

MR. DOM NI QUE KOSTELAC: Correct.

CHAI RPERSON GRI FFI'S: They were renoved.
That's not your work that's going on. s that
correct?

MR. DOM Nl QUE KOSTELAC. W caused it to
happen by way of, you know --

CHAI RPERSON GRIFFI'S:  You're doing this
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wor k?

MR. DOM NI QUE KOSTELAC: No.

CHAI RPERSON GRIFFI'S: It's not your site?

MR. DOM NI QUE KOSTELAC: No, | --

CHAI RPERSON @RI FFI S: Ckay. So the
adj acent site is --

MR. DOM NI QUE KOSTELAC. W had to have - -

CHAI RPERSON GRI FFI S: -- having tanks
renmoved?

MR. DOM NI QUE KOSTELAC: Correct.

CHAI RPERSON CGRI FFI' S:  Why does t hat i npact
your site?

MR DOM Nl QUE KOSTELAC. Because the
gasoline from those tanks floated under our project
and caused us the additional difficulties in our site
in terms of making this lower |evel effective in
putting in those foundations. It added to our
construction burden and the need to cleanup this site
to get residential use.

CHAI RPERSON GRI FFI'S:  The cl eanup of what
site? Your site?

MR. DOM Nl QUE KOSTELAC:. CQur site.

CHAI RPERSON  GRI FFI S: So you had
addi tional costs in going below grade to --

MR. DOM Nl QUE KOSTELAC. That's correct.
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CHAI RPERSON GRI FFI S: -- secure your

buil ding and to cl eanup your site?

MR, DOM NI QUE KOSTELAC: That's right.
That's right. And that the first floor being slated
for residential required this cleanup to take place
and this was the source of it, so that we -- you know,
this was just going to the econom cs of our particul ar
site and the difficulties there.

CHAI RPERSON GRI FFI' S:  So what was t he cost
of that?

MR, DOM NI QUE KOSTELAC: It was in the
several mllion dollar range to deal with this stuff
and to work in those conditions to renove the soil and
deal with the soil, to have the right consultants and
all.

CHAI RPERSON GRI FFI'S:  So several mllion
dollars. [I'msure we will have details of that, as
you have sai d.

MR. DOM NI QUE KOSTELAC: Yes.

CHAI RPERSON GRIFFI'S: That's costs that
you directly incurred?

MR. DOM NI QUE KOSTELAC: Yes.

CHAI RPERSON @RI FFI S: You paid for al
t hat remedi ati on?

MR, DOM NI QUE KOSTELAC:  Yes.
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CHAI RPERSON GRI FFI'S:  And t he additional

foundati on supports?

CHAI RPERSON GRI FFI'S:  Yes. Ckay.

MR. COLLI NS: If we could just naybe
qui ckly just flip through these? W |ooked at the
first picture.

MR, DOM NI QUE KOSTELAC: Yes.

MR. COLLINS: Which is the green tractor
there with the tall building in the background. The
second is the green tractor taking out sone tanks.
The third is what appears to be two tanks, two tanks
still partially subnmerged or underground and there's
a man hol di ng what appears to be a hose over what is
he --

MR. DOM NI QUE KOSTELAC: He's cutting open
the tanks with a hydraulic tool to see what's inside.

MR. COLLINS: | see. GCkay. And then the
next picture is what? An open --

CHAl RPERSON (RIFFI'S: |'msorry. | nean,
|"m getting in my ear and notes across to nme. The
Board is clear on this.

MR. DOM Nl QUE KOSTELAC:. Ckay.

MR. COLLINS: | just wanted to make sure
that this is understood that what we have photos of is

raw product, gasoli ne.
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MR. DOM NIl QUE KOSTELAC: Right, right.

CHAI RPERSON GRI FFI'S: Yes. No, | don't
t hi nk anyone di sputes that.

MR. COLLINS: Ckay.

CHAI RPERSON GRI FFI'S: | t hi nk we know what
we're looking at. | just want to make sure.

MR COLLINS: | want to make it clear.

CHAI RPERSON GRI FFI'S:  Okay.

MR. COLLI NS: The only reason | raised
this, I"'msorry for interrupting, is that we were told
at the Ofice of Planning we did not nake a
substantial -- we did not substantiate this aspect of
our case and we're responding to those issues, that
i ssue. So we want to make sure it's clear to the
Board. If the Boardis willing to state that they do
understand that the site is inpacted by petroleum
that's seep l eaching fromthis site to the nei ghbor to
the north under our building causing us this problem
that we have here. W have pictures of the
excavati on.

CHAI RPERSON GRIFFI'S: Right. The second
part of the Ofice of Planning's comment is that it
becanme overly burdensone. | don't know that -- |
mean, | think the substantiation of the situation is

there. W can get to the other aspect as it relates
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to the vari ances.
MR. DOM Nl QUE KOSTELAC. | did al so want

to point out just there's a second group here that

shows the fill and the ash, if that's -- you know,
again it was the fill that we had to deal with that
was underneath our foundation. It shows there's a
second state or a set that shows the fill that was

requi red again.

MR. COLLINS: And there's al so photos of
t he work. They have the section photos, the photos of
the work inside the building and how cranped that is.
You can see sone of that work is done by hand and
there's actually a petroleum leaching into the
building. This is the second set of photos. This is
the inside of the subject property. And then a pipe
that was lowered into a well that came out with 9
i nches of raw product in the ground.

CHAI RPERSON GRI FFI'S:  Okay.

MR. DOM NI QUE KOSTELAC. So goi ng back to
the strict application of the Zoni ng Regul ati ons wil |
result in a practical difficulty. Some of the
al | owabl e responses to the code would be to denolish
t he bui |l di ng, use along the current Cof O conversion
of the existing building to residential use and the

partial denolition to reduce | ot occupancy.
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Sonme of the practical difficulties with
i npl enenting the all owabl e strategies. The denolition
woul d obliterate, of course, the huge i nvest nents t hat

were already made in the attenpt to matter-of-right

develop this building. W have stabilized the
f oundati ons and have -- and are abl e to bear structure
on them now. W would also, in the denolition

schedul e, have to denolish the facade in a straight
denolition to pursue the -- which is again, | say
woul d have been |andmarked or is conceived to be
| andmarked in a matter-of-ri ght expansion.

So al so, the use of the Cof Ousing al ong
the current Cof O again, as | have pointed out, was
not economcally feasible. Again, in the site plan
you can see, | just want to use this here to
denonstrate, this is 18" Street here. This is where
all the comrercial strips are. There is a wal kway
intothis street, the Chanplain Street here. Thereis
really a very tight and congested street here, so
again, as | said, using it for retail and office use,
it'"s not a preferred location. It's always been said
to be a secondary street. And with all of the
residential now al nost conpletely along this street,
the traffic is always in conflict in the com ng and

goi ng of that.
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And so as a result of this confluence of
factors being the secondary street in the
nei ghborhood, it really was not a very sought after
site for anybody and especially the configuration of
t he buil ding being what it was.

MR. COCLLI NS: And you did offer that
building for I ease in the commercial marketplace?

MR. DOM NI QUE KOSTELAC: Wel |, absol utely.

MR COLLINS: And this was after the sua
spont e?

MR. DOM NI QUE KOSTELAC. After the sua
sponte, we engaged Cassidy and Pinkard and had no
results fromthat.

MR. COLLINS: How |l ong was that?

MR. DOM NI QUE KOSTELAC. Probably between
six nmonths and a year. There was just no response.

MR COLLINS: And there was a tinme when
you offered it for use for free?

MR. DOM Nl QUE KOSTELAC. Absolutely. W
al ways t ook sonme of the businesses that were possibly
relocating, as | say, Ms. Pixie's, there's a flower
shop up there, that's slated to be noved and t hey had
no interest and gave us sonme of the insight that we
woul d never really find any tenants for this | ocation

at any price, certainly not enbracing the costs
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required to rehab this building for that use.

MR.  COLLI NS: And that Cassidy and
Pi nkard, that was the retail and the office uses, that
they were seeking that as well?

MR. DOM Nl QUE KOSTELAC. That's correct.

MR. COCLLINS: Ckay. And what about
conversation of the existing building, the two story
building to residential?

MR. DOM NI QUE KOSTELAC: Well, it is built
as an industrial building. Again, it has no w ndows.
The type of the windows that we have here again,
that's where all of your bedroons would be for co-
conpliance. The rear of the building is also in the
sanme situation. Most of the lower level is really
| ooking out at the tire | evel of cars.

Again, trying to find a circulation
pattern within the building that works and 120 feet
deep was very chal | engi ng where we woul d be left with
dividing it up into enough units, cost effective
units, made it very difficult to make a core that
actual |y worked where nost of your wi ndows were going
to be bedroomw ndows. So you really had an interior
that was largely, even on the second floor, feeling
like you were in a basenent, because the main spaces

of the house woul d not be accessible to light and air.
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CHAI RPERSON Rl FFI S: But | don' t

understand that. You've said that several tinmes now.

MR, DOM NI QUE KOSTELAC: Yes.

CHAI RPERSON GRI FFI'S:  You have units on
the first floor and the second fl oor.

MR. DOM NI QUE KOSTELAC:. Those are not the
type of units, though we have gone and done our best
to make those units work. Those are not the type of
units that would sell for enough return to offset the
costs of that. We al ready have the burden of the
cl eanup and the foundations. What | was trying to --
we are clearly going to use that as residential space,
but we cannot make enough on the conversion of those.

CHAI RPERSON GRI FFI'S:  Okay. But that has
nothing to do with wi ndow |ine and whet her you have
linear footage to provide w ndows for bedroons and
living areas.

MR. DOM NI QUE KOSTELAC: | was descri bi ng
the placenent of the windows in this perineter as it
gi ves you sone sense of howthe interior spaces would
be laid out. That a unit that has only w ndows for
t he bedroons and the interior kitchens and things |ike
that were not top quality spaces in this market,
nobody desi gns and buil ds new structures |ike that, we

woul d be competing against that and all of that woul d
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be in an effort to offset our already set costs. It's
not possible, that's what | was trying to say.

So we're -- all of the opportunity of the
site exists on the upper structure where --

CHAI RPERSON GRI FFI'S: | see.

MR. DOM NI QUE KOSTELAC: And so we have a
nonconformng building. W are -- that is -- we have
to be before the Board once again to get that extra
space.

CHAI RPERSON GRI FFI'S:  Under st ood.

MR, DOM NI QUE KOSTELAC: To get those
units to work.

CHAI RPERSON GRI FFI'S:  Next question, M.
Col l'i ns.

MR. COLLINS: Really the bottomline is
that it would not nmake econom c sense for you to the
necessary investnent to turn this building into a two
story residential building, because you wouldn't get
the return on your investnent?

MR. DOM Nl QUE KOSTELAC. Absol utely.

MR COLLI NS: Based on the market for
these units in the | ower |evels.

MR. DOM Nl QUE KOSTELAC: No, absolutely,
that's exactly right. Just, you know, sone quick

sense, | nean, | think the performer for Adans Row to
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the south and the Lofts were sonething at around
selling at $400 a square feet. | believe currently in
our current configuration, if we are supposed to
desi gn and develop the two story building beneath it
right now, our investnment would be already at
sonething |ike $350 a sal eabl e square foot.

There's just no way you could continue
with this project forward and actually receive
sonet hi ng, sone benefit of that. So it is inperative
that this -- the upward structure would be added to
the project to offset already sone of those costs.

MR. COCLLI NS: As well as the accepted
situation --

MR. DOM NI QUE KOSTELAC:. Wl |, absol utely.

MR. COLLINS: ~-- of the building itself.

MR. DOM Nl QUE  KOSTELAC: It's a
confluence. As we said, it's a confluence of issues
on this particular site. W talked -- | can wal k you
through the irregular floor plans and trying to use
this and the core that was set, trying to set. |If you
would | i ke me to, | could wal k you through the core to
give you a sense of how the floor |ayouts --

MR. COLLINS: Well, why don't we go to the
fourth idea, the fourth option, theoretical option?

You' ve gone through the three theoretical options for
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denolition renoval of the entire building would be a
practical difficulty. You have said that use existing
building in accordance wth existing retail and
office, both would be a practical difficulty. You
have shown the conversion of existing building, two
story building to a two story residential building
woul d be a practical difficulty to you.

The fourth is the partial denolition
existing building to reduce the |ot occupancy to 60
percent and t hen construction of one nore fl oor above
that. Can you describe how that woul d be a practical
difficulty?

MR. DOM Nl QUE KOSTELAC: Well, yes. W
still have the sanme issue with the facade. And the
i nportance of the facade within the comunity woul d
again trigger a | andmarki ng and so we woul d not have
t he opportunity toreconfigurein apartial denolition
schenme the appropriate setbacks associated with the
facade. It would al so produce -- a partial denolition
woul d al so produce the sanme kinds of units to sone
extent which were sem -bel ow grade units.

Qur floor structureis currently a 12 foot
floor to floor, so we're sort of stuck with that in
terms of working around that. But again it stil

produces a significant nunber of units wthout
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setbacks for light and air. Again, there is an
addi ti onal cost associated wth reshoring and
supporting the structure during a partial denolition,
during the attenpts to use it as a matter-of-right in
a post sua sponte environnent.

We have a significant anount of structure
now in place that would all be wasted. In ternms of --
the entire perineter of the building is now -- has
foundations pretty nuch in place and all of that would
be wasted in a partial denolition. W would al so have
what is potentially being used as a parking |evel.
Again, it would not work out.

Again, | want to point out we still have
a lot of those granite cuts and the floor to floor
hei ght problens in maxim zing the use of the site.
Agai n, when you redesign from scratch, you woul dn't
necessarily pick those types of floor to floor heights
inmaximzing the -- or its allocation. W don't have
t he opportunity to subnerge the buil di ng and gai n sone
real cost effective use of the sem -subnerged unit
bel ow t he ground.

Again, just a sinple statenment onthat, it
was besides all those other points that cost is not
of fset by the opportunity on that.

MR. COLLINS: In other words, it woul d not
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make econom c sense to engage in that alternative?
MR. DOM Nl QUE KOSTELAC. That's correct.
MR. COLLI NS: Because you woul d not be
able to recoup your expenses in the sale of the
property.
MR. DOM Nl QUE KOSTELAC. That's correct.
MR. COLLINS: Can you tal k about why this
property, this project woul d have no adverse i npact on
t he public good?
MR, DOM NI QUE KOSTELAC: Yes. el |,

certainly, it's not in conflict with the purposes of

Reed- Cooke, which is to advance residential
devel opnent . This nei ghborhood was historically
industrial. The Reed-Cooke Overlay cane as a result

of a large confluence of residents to seek and pronote
residential devel opnent. W are working with --
unlike many sites in the nei ghborhood where they had
a freehand with a vacant site, we are trying to take
an industrial building, which is significant in its
construction, and turn it into residential use.
Additionally, as | said, we're gettingrid
of the comrercial wuses which Chanplain Street is
restricted and narrow and that frees up a | ot of that
commercial type of traffic like parking in the mddle

of the day and deliveries and unl oadi ng of frei ght and
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mer chandi se and furniture that nowjust | eaves t he way
for residential use with parking accessed from the
rear.

MR. COLLINS: Just let nme interrupt for a
second.

MR, DOM NI QUE KOSTELAC: Yes.

MR. COLLINS: Are you now addressing the
requi renents for the special exception for the height
from40 feet to 50 feet?

MR. DOM Nl QUE KOSTELAC: | woul d i ke to.

MR. COLLINS: |Is that what you are doing
right now? Before you get to that --

MR. DOM Nl QUE KOSTELAC:. Ckay.

MR. COLLINS: -- would you? And one nore
thing I forgot to ask you, the open court. Could you
tal k about why the strict applications of the Zoning
Regul ation would inpose a practical difficulty with
regard to the open court on the north side of the
bui | di ng having that court go bel ow grade?

MR. DOM Nl QUE KOSTELAC: Well, again, the
project being as challenging as it 1is already
economcally, thereis -- we are trying to use as nuch
of that space residentially as we can. So in the
additional 13 feet to the north, there is an

opportunity to take sone of the residential space and
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make use of it bel ow grade, because it's cut off from
the parking. And the parking plans, | want to show
t hat .

| don't know if we have it. Maybe the
first lower |evel plan.

MR. COLLINS: | guess sinply stated, by
| onering the court |evel.

MR. DOM NI QUE KOSTELAC. Here is the court
that we're tal king about right here. The property
line is just at the edge of where our proposed court
is. This space here is stranded belowthe first -- by
the parking at the I ower |level. So we have conjoi ned
it with the first floor residential use, but getting
light and air in there is an inportant feature of
that. So in creating this court, we are bounded by
the granite walls to the south and the rear of the
buil ding here and the property |ine. So there, |
think we are short a few feet on that for that | ower
section.

MR. COLLINS: |Is there any opportunity to
expand the width of that court at that |evel?

MR. DOM NI QUE KOSTELAC. No, there is not.
This is an 18 inch granite wall wth foundations
below. And again, this is the perineter of the |ot

ownership to that.
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MR. CCLLINS: Thank you. Could you now

turn to how the project neets the requirenents for
speci al exception relief for the height to go from40
feet to 50 feet that are set forth in section 1403?

MR. DOM Nl QUE KOSTELAC:. kay. Certainly
one of the conponents of that is that the special
exception for height is that it naintains appropriate
hei ght and density. It |ooks good for the site plan.
No. 2 and the viewto the south No. 7. That would be
No. 2 and | believe No. 7, the rendering. Maybe it's
No. 8. | apologize for that. | wasn't sure which one
it was, those two renderings. Yes, that's perfect.
Thanks.

Again, the context of the height and
density within the nei ghborhood, I wanted to poi nt out
that this is again our project. Across the street is
a large -- the PUD that's 56 feet high. This is to
the south of us here. This entire lot is a 50 foot
bui | di ng, plus penthouses. To the north is a yet
undevel oped vacant parcel and across the street there
is sone |ow |lying townhouses.

So in the context of this entire area, we
are at or bel owthe adjacent buil dings. W can assune
that this would be a matter-of-right structure to 40

pl us penthouse and this is a 50 plus penthouse sl ated
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for that. So certainly in that context, we are
clearly in there.

Also, | would Iike to ook at the nodel
and again howwe were trying to in ternms of height and
density, you can see agai n how we have stepped it back
to give as nuch light and air to the street as we
could. And again, with the stair encl osures, we have
stepped it back far |ess than what was allowable to
us, but also far in excess of what we are allowed to
do in terns of these rooftop penthouse structures,
whi ch could be built to the border here.

So all of that was an effort to get sone
consideration to that. Additionally, in the rear, we
have stepped it back as much as we could in that
respect as we try and distribute this. It's very
i nportant that we get light and air into this area, so
it gives us sone |imtations of what we have to do in
t hat aspect.

Al so, again, this gives you a sense of the
context to the south, which is you can see t he cont ext
in height to the south and density. Again, they had
an opportunity to manipulate the facade and nade it
i ndoor and outdoor undul ating facade, we're working
with the conditions we are. Also, we're also

protecting the adjacent residents from traffic,
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par ki ng, environnental, social, aesthetic inpacts.

Clearly, our efforts to reclaimthe | ower
| evel is parking and change the entries to that to the
rear is a consideration towards that, the inpact of
par ki ng needs, requirenents and used for residential
use. Again, I wll quickly point out the rel ease of
the retail and office use, again, freeing up kind of
commercial traffic that takes place during the day.

Certainly, | think we have given sone
denonstration of what our contribution to the
envi ronnmental aspects of it and in the social and in
the aesthetic category, we certainly are working to
adaptively use, what has been stated for a very |ong
time, a very inportant architectural conponent of the
street fabric.

Al so, there is an i ssue of the non-inpact
of vehicul ar access. Agai n, although we have had
numer ous parking credits associated wththis site, we
are clearly putting parking into this in a near
mat chi ng anmount to the units that we are placing. The
par ki ng access in the alley, as you can see this being
the alley, it's already used as a service -- not
service, but a parking entrance for the Adans Row. |
think it's 68 unit condom niuns. They come up and

they go into a ranp here at the | ower |evel.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

194
CHAI RPERSON GRI FFI' S:  Ckay. W don't have

any relief regarding the parking or the access to your
property, right?

MR. COLLINS: It is part of the special
exception for height.

CHAlI RPERSON CRI FFI S: Oh, i ndeed. How
it's utilized, but --

MR. DOM NI QUE KOSTELAC:  Yes.

CHAI RPERSON GRI FFI'S:  Let's get right up

MR DOM N QUE KOSTELAC: It's not
required, but we're taking out the front access to the
buil ding and making it rear access. And again, there
is three entrances to the alley. So it should not
create a bottleneck. There is one above that cones
down like this. There is one that conmes in here |ike
this and i ke that. And there is one that cones |ike
t hat .

The noi se associated with the project is
not adverse. Cearly, we are down zoning it fromits
C of Os, comercial, etcetera, to a residential
structure, but I think we're going a step further, |
think, in ternms of the penthouse area, and I'll walk
you through the floor plan of that and also this

nmodel .
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The green space on this is the outdoor
terrace at the garden level. And actually if you want
to put the lower level there? The fourth floor.
That's hel pful. This is the units at the fourth fl oor
| evel . Each one of these has their own individua
access and staircase up to the top level. So each of
the units, if |I use the nodel to denonstrate this --
and I'Il turn to the Chanplain Street side.

The upper floor again trying to make t hese
as good of units as possible to offset some of our
exi sting costs.

CHAI RPERSON Rl FFI S: We're talking
directly about noise associated with the operation?
How it wouldn't inpact the adjacent? |Is that right,
M. Collins?

MR. DOM NI QUE KOSTELAC: Yes.

MR COLLI NS: Yes, that's one of the
requirenents, right.

CHAI RPERSON GRI FFI'S:  Okay.

MR. DOM NIl QUE KOSTELAC. For Reed- Cooke.

CHAI RPERSON GRI FFI'S:  Go ahead.

MR, DOM NI QUE KOSTELAC: And |'m just
trying to show how we use these functional elenents
whi ch are the staircase el enents. Each has one, two,

three, four, five, six, units below, each with their
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staircase getting up here. W have used those
protrusions into the penthouse |evel and encircled
what is anticipated to be the air conditioning units.
Bot h t he noi se and the sight |ines of that we're using
this screening device or these stairwells to do that
in consideration for people who have units at a high
| evel that m ght | ook down at this building.

| think that's a unique contribution from
this project. The building will not adversely affect
t he nei ghbors. W are clearly working to be in step
wi th the Reed- Cooke devel opnment of residential space.
We're in height and in context with the nei ghbors and
t he BZA and the Zoni ng Comm ssion's previous awards.
Again, | don't need to point that out again, but we
have gone t hrough the adjacent properties and sone of
the awards that were granted to them

The project is terraced back, which we
have poi nted agai n about that before. 1In all of the
el evated spaces, we're also trying to do sonething
with green roofs and green spaces. Again, this is
sort of a community and in a broader sense urban
anenity to reclaim the outdoor space as nmuch as
possi ble and create gardens and outdoor space that
soften the thermal inpact of the area, both in terns

of the upper level that's slated to be a green roof
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and these | ower | evels, which are, you know, not to be
hard surfaces that just wash roof product into the
streets.

CHAI RPERSON GRI FFI'S:  Okay.

MR. DOM NI QUE KOSTELAC. C early, we are--
agai n, the parking and the non-adverse entry issues,
t he abandonnment of commercial uses, and also the
streetscape is enhanced by the preservation of the

historic architecture. And | think those woul d be t he

-- oh, | wanted to | ook at the -- just these are sone
of the cross sections. |If you could showthat? Yes.
kay.

These are sonme of the cross sections, just
a conparative. This is in the nodel. 1'll just show
you here. This would be the maxi num cross section.
Thi s drawi ng here.

MR COLLI NS: Wiich was taken at what
point, the entry?

MR. DOM Nl QUE KOSTELAC: | would say it's
somewhere around the entry. Any of this condition
right here i s somewhere where the cross section would
be taken and you could see how, because of the
el evator shaft comng up here and based on interna
needs of where to l|locate that near the | obby,

etcetera, and also not in conflict with the |ower
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par ki ng ranp, we have thi s maxi numcross secti on here.

On the other sections of the building
t hrough here, through the center, you can see what the
cross section would be here. Agai n, stepping the
upper floors back creating a carve out at the
pent house level like this and then, of course, the
existing building is where it is as it steps back.

This is a conparison, | think, of the
m dsection cross section with what coul d be done as a
matter-of-right on this site. Sonething like that,
it's just a schematic relationship there. So | think
we' ve done a pretty good service in terns of taking
the historic building into grading it with sone
necessary additional space up top and yet still giving
great consideration to the adjacent neighboring
properties and street life.

MR. COLLINS: The dotted lines on those
di agranms are what ?

MR. DOM Nl QUE KOSTELAC. Here? Onh, yes,
this is the adjacent cross section of what was
approved by the BZA on the Adans Row project. | think
it's as close as we can do that.

CHAI RPERSON GRI FFI S: Do we have this
diagramin the record?

MR. COLLI NS: Excuse ne? No. These are
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nore. We will --

CHAI RPERSON GRI FFI'S:  Ckay.

MR. DOM Nl QUE KOSTELAC:. W can certainly
add that.

CHAI RPERSON CGRI FFI'S:  Let's sunmmari ze and
nove off this, because |'m not sure everyone 1is
getting your points on this. The top one is?

MR. DOM Nl QUE KOSTELAC: This is a -- our

building is so irregular that we produced several

cross sections here as a conparison. This is the
cross section, this darkened area here. This is
Chanpl ain Street. This is the alley nore or |ess.

This is the cross section of where if you were to
slice this building Iike a cheese through here --
CHAlI RPERSON @RI FFI S: But that's your
proj ect as proposed?
MR. DOM NI QUE KOSTELAC. Yes, as proposed.

CHAlI RPERSON GRI FFI'S: And the one belowit

MR, DOM NI QUE KOSTELAC: And this is
anot her cross section of our proposed project nore to
the mdsection of the thing, because it's such an
irregular building, we want to be --

CHAI RPERSON GRI FFI'S:  And the one next?

MR, DOM Nl QUE KOSTELAC: This is the
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m dsection cross section if it was conpared agai nst a
matter-of-right cross section.

CHAI RPERSON GRIFFIS: This is --

MR. DOM Nl QUE KOSTELAC: Wth the --

CHAI RPERSON GRI FFI'S:  Okay.

MR. DOM Nl QUE KOSTELAC: Sort of just
gi ving you sonme sense of that.

CHAI RPERSON GRI FFI'S:  Good. What el se?

MR COLLINS: What el se?

MR. DOM NI QUE KOSTELAC. W want ed t o show
sone shadow studies. | don't think --

MR. COLLINS: W have not yet. You have
t he shadow studies right there.

MR. DOM Nl QUE KOSTELAC. Yes. W should
be handi ng t hese out now, | think. There we go. And
t he purpose of these shadow studies is to address the
i ssues raised by those in opposition concerning the
i mpacts on their property.

CHAI RPERSON GRI FFI'S:  Absol utely.

MR. DOM NIl QUE KOSTELAC: The shadow st udy
exhi bit al so has sone of the other i mages that we have
di scussed that you asked whether they were in the
record.

CHAI RPERSON GRI FFI'S:  Good.

MR  DOM NI QUE KOSTELAC: And we're
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submtting all of these.

CHAI RPERSON GRI FFI S: Pardon nme for
seeming inpatient. |I'mnot inpatient. |I'mtrying to
get you directly to address what you are show ng us,
because | think these are critical diagrans, but to be
honest, your narrative doesn't show us where we need
to go on these. And | think they are critical. So
let's nmove into the shadow studies. First, let's
start off with identifying the site.

MR. COLLINS: Ckay.

CHAI RPERSON CRI FFI' S: That's all right.
"1l help himup here when we get closer.

MR, DOM NI QUE KOSTELAC: This is the
matter-of-right shadow diagram for what just a
t heoretical project would cast in ternms of shadows.
This is our project developed theoretically as a
matt er- of -ri ght devel opnment with roof structures and
a 40 foot height. And this green marking here i s what
-- the shadow t hat woul d be cast by ours. W just put
additionally for denobnstration purposes in at this
vacant | ot and then we wanted to give sone clarity to
it.

This is a 40 foot matter-of-right just
schematic idea of what -- there would be a building

there at sonme point. W felt it inproper to show just
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shadows on a vacant |ot.

CHAI RPERSON GRI FFI'S: | " msorry. Decenber
21°" is what we're looking at and you said it's a
t heoretical. What is theoretical about this?

MR. DOM Nl QUE KOSTELAC: Well --

CHAI RPERSON GRI FFI S: Aside from the
adj acent building at 40 feet?

MR. DOM NI QUE KOSTELAC. This is a di agram
on Decenber 21°. The shadow | i nes of Decenber 21°% of
what our project would look I|ike if it was
t heoretically devel oped as a matter-of-right project.

CHAI RPERSON GRI FFI S: So what would be
different than what we're actually looking at in this
appl i cation?

MR. DOM NI QUE KOSTELAC: Wl |, we' re going
to | ook at --

CHAI RPERSON @RI FFI S: Wuld it be a
mat t er - of -ri ght hei ght?

MR COLLINS: Yes.

CHAI RPERSON GRI FFI'S:  Okay.

MR. DOM Nl QUE KOSTELAC:. Qur building is
a 50 foot building.

CHAI RPERSON @RI FFI S: So this is the
i mpact of 40 foot high?

MR. COLLINS: Wth an 18 foot 6 pent house.
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MR. DOM NI QUE KOSTELAC:.  Yes.

CHAI RPERSON Rl FFI S: Wth an 18.6
pent house?

MR COLLINS: Yes.

MR. DOM Nl QUE KOSTELAC. That's correct.

CHAI RPERSON GRI FFI'S:  And t he sanme shape
of the penthouse as you have currently now?

MR, CCOLLINS: No.

MR, DOM NI QUE KOSTELAC: No.

CHAI RPERSON GRI FFI'S:  Okay.

MR. DOM Nl QUE KOSTELAC. Again, we had to
just say we don't believe that it could ever be
devel oped as a matter-of-right structure. But if one
coul d, if it wasn't a significant piece of
architecture on the site, we just took an i dea of here
is what a matter-of-right building would |ook Iike
with an 18.5 foot roof structure and these are the
shadow | i nes they woul d produce.

CHAI RPERSON GRI FFI'S:  Okay.

MR. DOM Nl QUE KOSTELAC: All right. Next
toit is avacant |ot, but for the purposes of show ng
shadow |ines --

CHAI RPERSON GRI FFI'S: | got that.

MR. DOM Nl QUE KOSTELAC:. Ckay.

CHAI RPERSON CGRI FFI S: W got a 40 foot
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bui | di ng.

MR. DOM Nl QUE KOSTELAC. kay. So we had
to include sonmething there just theoretically.

CHAI RPERSON GRI FFI'S:  Good.

MR, DOM NI QUE KOSTELAC. These are at
9:00. This is at 10:30 in the nmorning. This is at,
| think, 3:30 in the afternoon.

CHAI RPERSON GRI FFI'S:  Sure.

MR. DOM Nl QUE KOSTELAC: And this is at
5:00 at night. At the nost acute angle of the year
where the shadows would be at their maxinum this

green denonstrates where the shadows of our buil ding

are as opposed to other buildings. So that's the
purpose of this diagram here. "1l go into any
details if there's -- if I'"mnot being clear and |

apol ogi ze for that.

This is our proposed devel opnent and the
actual shadow lines that occur. Here is our project.
Here, this is 29 and 30 Chanplain Street. Because of
the terrace sitting and setting back and the facade at
street | evel, these are sonme of the -- the green |ines
represent at 9:00 in the norning on the nost acute day
of the year where those shadows woul d be.

This is at 10:30 in the norning. You can

see that the only street shadows that were
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contributing at 10:30 in the nmorning on the nost
extrene day would be here. At 3:30 they would be
here. And, of course, at 5:00 al nost near darkness it
woul d be here. \When generally the city is at -- |
woul d | i ke to show you then what they are |i ke at, you
know, md sunmer for both the matter-of-right
devel opnment and conpared agai n agai nst our proposed
proj ect .

Agai n, this is the mtter-of-right
devel opnment of this particular site here and the
shadows in the sumrer. Again, at 3:30. This is 9:00
inthe norning, at 3:30 -- 9:00 in the norni ng, excuse
me, 10:30, at 3:30 and 5:00. These are the shadow
lines that are cast by our project if it was
theoretically devel oped. This is the sanme day.
Agai n, for our particular proposal today, the shadow
lines are here shown at 9:00, at 10:30, at 3: 30 and at
5:30. And you can see thereis very little tinme, just
a small window of tine that there is actually any
shadows at all at this point.

O course, in the spectrum of the year,
Lisa, if you could put up the two conparisons of our
proposed structure, if you could just show that up
there? Inreality, these are the shadowlines in the

maxi mum condition from our proposal that we have
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before us today and in the mninumtinme. The year
exi sts somewhere between these points.

| would also |ike to have you al so note,
it's not shown on these, but Chanplain Street if you
take this one here at 10:30 in the norning, these
shadow lines barely in the worst day of the year
actually reach these upper townhouses here. That
there is a series of trees in front of these that are
already there. There is a good photo on the top of
sonme of the handouts we gave you, the col or handouts
that shows you the nunber of trees that are already
t here.

CHAI RPERSON GRI FFI' S:  Excellent. So your
comment originally and earlier on in this proceeding
was that Chanplain was a tree |lined street.

MR. DOM Nl QUE KOSTELAC. Yes, it is.

CHAI RPERSON GRIFFI'S: And you're saying
that the i npact of trees on that actually additionally
i npact shadows, but you're not showing themin these
di agr ans.

MR, DOM NI QUE KOSTELAC: No. This is
actually --

CHAI RPERSON GRI FFI S: And what are the
properties across the public alley in the rear of your

bui | di ng?
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MR. DOM NI QUE KOSTELAC:. Again, for space

reasons, we really didn't show very nuch of that. |
could put up a --

CHAI RPERSON CGRI FFI'S:  No, pl ease, what are
they? What's there?

MR. DOM NI QUE KOSTELAC. There is sone --
| think, I would |like to | ook at the map.

MR. COLLINS: If you |look close at the --

MR, DOM NI QUE KOSTELAC: Il want to be
speci fic about this.

MR. COLLINS: -- colored based atlas nap
that we submitted, which was a zoni ng nap, you can see
the footprints of sone of those buildings directly
behi nd t he apartnent house.

MR. DOM Nl QUE KOSTELAC: Well, let's | ook
at the flyer over here.

CHAI RPERSON GRI FFI'S:  (Okay. So then going
directly back then, well, there is an apartnent house.
MR. DOM NI QUE KOSTELAC: Yes.

CHAI RPERSON GRIFFI'S: It |ooks |ike they
are showi ng sonme accessory structures, whether they
are still there or not.

MR. DOM Nl QUE KOSTELAC: This is a |large
apartnent house. These are sone --

CHAI RPERSON CGRI FFI' S: Okay. That's cl ear.
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MR. DOM NI QUE KOSTELAC. -- | ow houses.

CHAI RPERSON &Rl FFI S: I think we
under stand perfectly.

MR. DOM NIl QUE KOSTELAC: Ckay. So that's
t hat .

CHAI RPERSON GRI FFI'S:  Good.

MR. COLLINS: Use your m crophone.

MR, DOM NI QUE KOSTELAC: Wth the way
we've distributed the space on our side with this
proposal, | think we have done quite well in terns of
mtigating any potential shadow lines on the site as
conpared to a matter-of-right.

MR, COCLLI NS: Yes, the matter of right
building that you show here is a 40 foot tall
bui | di ng?

MR. DOM NI QUE KOSTELAC. That is correct.

MR. COLLINS: On our site? On your site
with an 18 foot 6 penthouse?

MR. DOM NI QUE KOSTELAC. Yes, that's not
on these two boards. | can put that up, yes.

MR. COLLINS: The total height there would
be 58.5 feet, if I'"'mdoing the math correct?

MR. DOM Nl QUE KOSTELAC. That's correct.

MR. CCOLLINS: And your proposal is a 50

foot building. 1Is that correct?
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DOM NI QUJE KOSTELAC. That's correct.

COLLINS: Wth a 10 foot penthouse?

2 2 3

DOM NI QUE KOSTELAC: Correct.

MR. COLLINS: And the total height there
woul d be 60 feet?

MR. DOM Nl QUE KOSTELAC. That's correct.

MR. COLLINS: The penthouse on your plan
is significantly further set back and smaller than a
pent house woul d be permtted to be?

MR. DOM NI QUE KOSTELAC. Absol utely.

MR.  CCLLI NS: Oh a mtter-of-right
proj ect ?

MR. DOM Nl QUE KOSTELAC. That's correct.

MR. COLLINS: Al right.

MR. DOM NI QUE KOSTELAC:. And it does serve
the extra purpose of shielding the air conditioning
units as well.

MR. COLLINS: So that really then the net
effect of these shadow studies is that the matter-of-
right scenario is not measurably or significantly
different than woul d be the shadow studies for your
proj ect ?

MR. DOM Nl QUE KOSTELAC. That's clearly
the case and also in addition to our attention to

pl acenent as well, it really truly mtigates that --
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this if I could show it here?

CHAI RPERSON Rl FFI S: Ckay. O her
guestions, M. Collins?

MR. COLLINS: Yes, | do. [If I could just
ask, do you -- you are famliar with the prehearing
statenent that we submitted with this application
correct?

MR. DOM NI QUE KOSTELAC:  Yes.

MR. COLLINS: And woul d you adopt this as
your testinony?

MR. DOM NI QUE KOSTELAC: Yes.

MR. COLLINS: Okay. Thank you. And so in
summary, it's your testinmony that the application
neets the requirenents for variance relief and that
the property is affected by exceptional situation or
condi tion?

MR. DOM NI QUE KOSTELAC: Yes.

MR. COLLI NS: I ncluding the existing
building, the inability to use the existing building
inits current configuration for matter-of-right use
based upon the <change in circunstances in the
nei ghbor hood, the nature of the building itself and
t he petrochem cal contam nati on bel ow grade?

MR. DOM Nl QUE KOSTELAC. That's correct.

MR. COLLI NS: And that the strict
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application of regulation would inpose a practica
difficulty in that you cannot feasibly or practically
even use the buildinginits current configuration for
the current use, permtted nonconform ng use, because
there is no market for it?

MR. DOM Nl QUE KOSTELAC. That's correct.

MR COLLI NS: You cannot denolish the
bui | di ng because of the -- not only the trenendous
infrastructure that's in the building that has been an
expenditure for that infrastructure, but al so the fact
that it has been threatened with |andmark status if
the deno application was fil ed?

MR. DOM Nl QUE KOSTELAC. That's correct.

MR. COLLINS: And that further you cannot
use the existing two story building for residential
use, because the investnment necessary to turn that
building into a two story residential building would
far out wei gh what the return woul d be on the cost per
square foot basis?

MR. DOM NI QUE KOSTELAC. That is correct.

MR. COLLI NS: And you have done that
anal ysi s?

MR. DOM NI QUE KOSTELAC. Yes, | have.

MR. COLLINS: COkay. And then finally, the

mat t er- of -ri ght use woul d t heoretically, fourth, would
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all owyou to renove 30 percent of the footprint of the
building to get to a 60 percent | ot occupancy with an
addi tional floor on the building. You testified that
that woul d not be a project that would be financially
f easi bl e t o undert ake, because of the trenendous costs
to get that building to where it would be relative to
the sale price that you could gain for the project?

MR. DOM NI QUE KOSTELAC:. That's absol utely
correct.

MR. COLLINS: Okay. And that in terns of
the court on the north side that you could not expand
the width of that court?

MR. DOM NI QUE KOSTELAC: That's absol utely
correct.

MR.  COLLI NS: And then finally, wth
regard to the increase from40 feet to 50 feet under
section 1403, you are testifying that the project
neets the requirenment under section 1403 and that,
nunber one, substantially advances t he purposes of the
Reed- Cooke Overlay, you testified as to that?

MR. DOM NI QUE KOSTELAC: Yes.

MR COLLINS: That in terns of vehicular
access, the project is from the rear and does not
i npact on pedestrians?

MR, DOM NI QUE KOSTELAC: Yes.
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VR. COLLI NS: M nimze objectional

condi ti ons.

MR, DOM NI QUE KOSTELAC: Yes.

MR. COLLINS: That there is adequate off-
street parking in the building, that there woul d be no
noi se that would be unusual or outside of the nornal
kind of noise that you would hear in a residentia
buil ding, in fact, naybe nuch |ess, because the way
you shi el ded t he cool i ng machi nery by the surroundi ng
stairwells in the building?

MR. DOM NI QUE KOSTELAC: Yes.

MR COLLI NS: That there will be no
out door storage on the project, all the trash is
stored i ndoors?

MR. DOM Nl QUE KOSTELAC. That's correct.

MR COLLINS: And that the use will not
adversely affect the neighbors or be detrinental to
the health, safety, convenience or general welfare.
In fact, it is you are cleaning up an environnental |y
contam nated site by turning this into residential and
hel ping to mtigate the contam nation that is fl ow ng
fromthe property to the north?

MR. DOM Nl QUE KOSTELAC. That's correct.

MR. COLLINS: And do you have any cl osing

coment s?
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CHAI RPERSON @RI FFI S: Oh, we can save

closing, M. Collins. W've got a lot nore to go
t hr ough.

MR. COLLINS: Okay. | mean to concl ude.

CHAI RPERSON GRI FFI'S:  But just for right
now you nean?

MR, DOM NI QUE KOSTELAC: Yes.

MR. COLLINS: To conclude his testinony.

CHAI RPERSON GRI FFI'S:  Okay.

MR DOM NI QUE KOSTELAC: Al right.
That's it.

MR. COLLINS: Al right. Thank you.

MR. DOM NI QUE KOSTELAC: Thank you.

CHAI RPERSON GRI FFI'S:  Thank you all very
much. And there's a lot in here and I'msorry | was
nmoving you along, but it is substantial and |
appreci ate you adopting the entire testinony.

W' re going to take, the Board is goingto
take 10 minutes right now W're going to conme back
for Board questions and the cross exam nation. [|'1l]I
just acknowl edge everyone that is here for our
afternoon session, we're clearly in the mdst of a
nmorning case. | will assess after our quick break and
cross where we |l eave this off, but I do not anticipate

calling the afternoon before 2:30. So you can adj ust
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accordingly. W'IlIl be back in 10 m nutes.

(Whereupon, at 1:25 p.m a recess unti
1:38 p.m)

CHAI RPERSON GRIFFI'S:  Very well. Are we
ready to resunme? Excellent. |In which case, I'mgoing
to go straight to cross exam nation. Do you want
Board questions first? Fabulous. W'I|l take Board
guestions and we'll wait for the party in opposition
to get organized for their cross. M. Mller, first
guestion?

VICE CHAIR M LLER Ckay. |It's clear you
designed this project around the existing building.
And t hroughout your presentation you nade references
to it as, let's see, significant architecture and
hi storical and very inportant architectural conponent
of the streetscape. And | understand that it hasn't
been | andmarked and |'m just wondering what you can
offer for is this your opinion or are there others who
have identified this building as being significant?

MR, DOM NI QUE KOSTELAC: |'ve had the
opportunity to, of  course, preside over the
devel opnment and concept of this building for the | ast
four years. | cane to this building with a great
interest in history and that's why | canme, you know,

in to be involved with this building. So I was in
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concert with people who already had felt it was
significant at the tine.

| would say that sonme of the people who
have nentioned it to nme lately over the years, | can
just think of since four years is a long tine to
recall, | certainly know that Al an Roth and nmenber of
the ANC were very, very focused on the idea of doing
any touchi ng, adjustnments to the facade, etcetera or,
you know, there would be an effort to landmark the
bui | di ng.

So in the second front, certainly Ron
Al an whose whole life has been steeped in the
preservation of architectural antiquities and whose
tenure in that building and in that bl ock | ong predate
m ne, certainly would have done that. There is a
whol e host of others that | can't think of off the top
of nmy head that's been part of the chorus of the
nei ghbor hood, you know, for as |l ong as | can renenber.

VICE CHAIR MLLER Just one other
guesti on. Wth respect to the cleanup that's been
done, I'mnot clear, did you say that you're going to
be presenting costs or not or you're just describing
to us in general ?

MR. DOM NI QUE KOSTELAC. Today | was j ust

descri bing in general, because | think the photos were
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self-evident. | felt that -- | don't know if anybody

has worked with these kinds of projects before, but |

certainly can. |"ve cited those things. | can
present costs as well. Yes.
VICE CHAIR M LLER: Ckay. | think the

photos to me were self-evident with respect to nmaybe
what goes to the exceptional condition of the
property. But then | understand your argunent to be,
| believe, that why you need to get the zoning relief
is partially because of these great costs that you
need to recoup by getting the zoning relief. So
that's why | wanted to see if you were going to be
submitting the costs.

MR. DOM Nl QUE KOSTELAC: It was certainly
a conponent of this, just one aspect of it, so |
didn't really -- | certainly can.

VICE CHAIR M LLER: Ckay. And | also
noticed that in one of the BZA applications that were
attached to your application they did submt those
kind of costs. It was 16931, | guess. | don't have
any ot her questions right now.

CHAI RPERSON GRIFFI'S:  Any others, quick
clarification? M. Collins, can | ask you, attached
to the photographs --

MR. COLLI NS: Yes.
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CHAl RPERSON CGRI FFI'S: -- of the el enents

that Ms. MIler is goingtois a deposition. Wat are
we supposed to be gleaning from the deposition
attached?

MR. DOM NI QUE KOSTELAC: "1l speak to
that. 1 just added that to the package. That was the
foreman of our construction site just describing his
issues in handling and working around those
pet rochem cal s.

CHAI RPERSON GRI FFI'S:  Okay.

MR. DOM Nl QUE KOSTELAC: So it was just in
the context of that. |It's certainly an abundance of
information, but it was sonebody who was directly
there and his testinony.

MR. COLLINS: This was again to further
respond to the Ofice of Planning's report.

CHAI RPERSON GRI FFI' S: R ght.

MR COLLINS: In that.

CHAI RPERSON GRI FFI'S:  Okay.

MR. COLLINS: But interms of -- can | go
back to the other question about cleanup costs? M.
Kostelac did nention in terns of generalities, not
generalities, but orders of magnitude, what the
cl eanup costs were going to be.

Are you | ooking for dollar figures or are
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you | ooking for what specifically has to take place
and would you like that submtted or how would you
i ke us to handle that?

VICE CHAIR M LLER. Well, | was | ooki ng as
an exanple to that BZA Oder 16931 where they
referenced dol l ar figures, and that i s what personal ly
| had in mnd because, as | wunderstand it, those
dollar figuresis, inpart, what drives the return you
need to get fromthe extra height or the extra FAR

MR. COLLINS: Ckay.

MR, DOM Nl QUE KOSTELAC. Yes, | could

certainly submt that if that's what you're asking

for, yes.
VICE CHAIR M LLER: Thank you.
COW SSI ONER JEFFRI ES: Excuse ne. " m
just curious. Bef ore you purchased this site, you

clearly were aware of potential environnmental hazards,

correct? Was that reflected in the price you paid?

MR DOM Nl QUE KOSTELAC: It was not
di scounted. | nean, the price was at market when |
purchased it. Yes, there was known petrochem ca
contam nants on the site. Al the paper | had was

clear that it was a mgration from an off-site
proj ect .

At the time that | purchased, it was not
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contenpl at ed t hat we woul d be excavati ng or, you know,
forced to look to the subsurface |evel for any
addi tional effort on the site. It was a different
world back in 2000 in terns of this particular
project, so it was not anything other than a market
rate sale

COW SSI ONER JEFFRI ES: Ckay. And t hen
also in terms of that purchase and sal e agreenent,
there were no contingencies tied to entitlenents or
approving zoning or any of that? You just bought it
free and clear?

MR. DOM Nl QUE KOSTELAC: No, | bought it
for the use of ny craft business at the tine.

COW SSI ONER JEFFRIES: Al right. But

then it --

MR, DOM NI QUE KOSTELAC: Ri ght . The
nei ghbor hood changed. The nature of the craft
busi ness changed. The craft market changed. It

forced me to | ook at other uses for the building and
ot her applications of this particular project.
COWM SSI ONER JEFFRI ES: Ckay. Thank you.
CHAI RPERSON GRI FFI S: Good. Page 16 of
your testinony indicates that since the acquisition,
the total investnent for foundation stabilization and

petrochem cal renediation anobunts to $6 and $8
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mllion. Wat Ms. Mller is asking then, we're going
to get nore specific nunbers fromyou?

MR. DOM NI QUE KOSTELAC:. If you' re | ooki ng
at nore than -- | used those nunbers, but if what she
is asking for is a tabulation of that, | would be
happy to do that.

CHAI RPERSON GRI FFI'S: Wl |, what did you
think? | won't say that. Wat is $6 and $8 nillion?
Is that additive or is that --

MR, CCLLINS: No.

MR DOM NIl QUE KOSTELAC. It was neant to
just be between 6 to 8.

MR COLLINS: Between 6 and 8.

MR. DOM Nl QUE KOSTELAC:. Between $6 to $8
mllion. There may be a typo there.

CHAI RPERSON GRI FFI'S:  Just going to ask.

MR. DOM Nl QUE KOSTELAC: |'m not | ooki ng
at it.

CHAI RPERSON GRI FFI S: You know it's in
there. GCkay. So 6 and 8. But when she asked you to
give nore nunbers, you are going to what? Are we
getting nore specific or are we getting a breakdown?

Ms. Mller, does that address your
requi renents?

VICE CHAIR M LLER: | think we coul d have
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a little bit nore specific breakdown, but | don't
think we need every single itty bitty cost.

MR. COLLINS: Right.

VICE CHAIR M LLER: But, you know, just to
substantiate what this represents.

MR. COLLINS: COkay. W can do that.

CHAI RPERSON GRI FFI S: Excel | ent. kay.
Anyt hing el se? Any other questions fromthe Board?

COW SSI ONER JEFFRIES:  Yes. Vice Chair,
| amjust trying to make certain |l'mclear. So you're
just interested -- you were just interested in cost or
are you interested in them wal king us through the
overall economc feasibility by just |ooking at a 40
foot matter-of-right devel opnent? What were you
| ooking for? | just want to be clear.

VICE CHAIR M LLER. Ckay. This seens to
be a main point that goes to the econonmic feasibility
i ssue and because it's such a main point, it just
seens |like we ought to have a little bit nore detai
as to substantiate these costs. The only thing | have
to conpare it with right now is the order that was
attached to their application, which was BZA
Application No. 16931 where they were -- where the
Board was able to make a finding as to --

CHAI RPERSON CGRI FFI'S:  Ckay.
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VICE CHAIR M LLER  -- you know, how much

it costs and so, | nean --

CHAI RPERSON GRIFFIS: Can | interject a
bit?

VICE CHAIR M LLER  Yes, sure.

CHAI RPERSON GRI FFI'S:  Okay. Let ne take
it over, because | think | understand what this is and
| think in order for my understanding of the Board
right now, in order for themto be persuaded on this
econoni ¢ argunent that you have reiterated numerous
times, there is going to be -- there is a need for a
nore substantial narrative or pro forma information
costs that was put to the project and how that
reflects what the project is to be.

So put it into context so that we can
understand it not being accountants or econonists or
any of that nature. | want to nove directly away from
Ms. Mller's comment about the only conparative
figures we have is a previous order, because | don't
think the Board will |look to facts established in the
ot her order independently for our own conpari son.

So if you want to utilize those, factor
those in in what you submt, but at this point what
we're looking at is your <costs and then vyour

projection of sales and how this is either
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economcally feasible or not or how it all fits in.
Make sense?

VICE CHAIR M LLER  Yes. | would concur
with that exactly.

CHAI RPERSON GRI FFI'S:  Okay.

VICE CHAIR M LLER  Yes.

CHAI RPERSON GRIFFI'S:  There it is then
Anyt hing else? (Good. Is the party in opposition
ready for cross exam nation? Any cross? No cross.
Excellent. 1In which case et ne ask the party and t he
persons present to give testinony, | know, how |l ong do
you need for your case presentation? Are you prepared
to go forward now?

MR. COLLINS: Wat about support, persons
in support?

CHAI RPERSON @RI FFI S: |"m going to take
everybody, but | figure the big chunk of tines -- |
mean, do we have people in support, wtnesses in
support ?

MR COLLINS: Yes.

CHAI RPERSON GRI FFI'S: All right. Let's do
that first. W're going to take the persons and |I'm
going to bump O fice of Planning off the chronol ogy.
What I1'mgoing to try and do i s expedite everyone t hat

is here presently today, so that you don't -- may not
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have a requirenment of com ng back. You are certainly
wel conme to, but let's get through everybody first and
| appreciate M. Collins' coments.

Let's fill the panel right now wth
persons in support of the application. Then we're
going to go to persons in opposition to the
application and then we'll go to the party in
opposition for a presentation of their case.

Now, noting that each of you are going to
be up for cross exam nation by both the applicant and
the party in opposition, for those again for the
afternoon case, | think that is about as far as we
will get with this case today for our norning session
and then we'll set this for CGovernnent reports and
additional information. W' || take a short break for
lunch and then we'll call our afternoon session.

So | wll update you shortly as we get
through all this, but let's, while |I talk, have a
seat. Al those persons in support, if you wouldn't
m nd com ng forward.

MR. M CHAEL KOSTELAC: M. Chairman, if |
may address the Board.

CHAI RPERSON GRI FFI'S:  Yes. You just need
to sit down and have a m crophone on, state your nane

and address for the --
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MR. M CHAEL KOSTELAC. Yes. My name is

M chael .

COURT REPORTER: Turn on the m crophone,
pl ease.

MR. M CHAEL KOSTELAC. M nane is M chael
Kostelac and ny first request just is | have had sone
fol ks | eave today's neeting because they weren't able
to attend the full duration. And so | was going to
ask if | could perhaps read their statenents they had
prepared to give in personinlieuof thembeing here.

CHAI RPERSON GRI FFI'S: Do they have -- do
you have witten statenents fromthenf

MR M CHAEL KOSTELAC: | have their
handwitten speech that they would Iike to have made
had t hey been here.

CHAI RPERSON GRI FFI'S:  Okay.

MR. M CHAEL KOSTELAC:. But on account of
t he duration --

CHAI RPERSON GRIFFI'S:  W're keeping the
record open for the ANC. | think for all those people
that couldn't stay, we'll keep the record open for
themto submit in witing just to save sone tine.

MR. M CHAEL KOSTELAC:. Certainly.

CHAI RPERSON GRIFFI'S: And the inpact is

t he sane.
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MR. M CHAEL KOSTELAC. It was a thought.

Thank you, sir.

CHAI RPERSON GRI FFI'S:  Yes, appreciate it.
kay. May be. | doubt it though. Very well. Wy
don't we start? Yes?

MR. SCHONBERGER: |' mJeffrey Schonberger.
| reside at 5341 28'" Street, NNW | was here |ast
week.

CHAI RPERSON GRI FFI'S: | ndeed.

MR. SCHONBERCGER: And | just wanted to
t hank the Board for their time and considerati on of ny
appeal | ast week.

| am here to testify in support of the
project as proposed by Goose Creek. By matter of
qui ck introduction, I amthe nanagi ng nenber of Goose
Creek LLC whi ch owns a one-fifth undivided interest in
the property directly north of the proposed project.
Actually, we're involved in litigation right nowwth
an entity owned by John Hol nes as to sone title issues
with regard to that parcel.

| am also a property owner with -- | own
a nearby property which you may know as the old
Ki | i manj aro Ni ght cl ub Bui |l di ng, whi ch we just recently
conpl eted the re-adaptive or the adaptive reuse of

that building and it's very simlar in structure to
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the project that Goose Creek has, I'msorry, King s
Creek has. And also, I amactive in the Adans Morgan
community. | amactually the treasurer of the Adans

Mor gan Busi ness | nprovenent District, so |l spend a | ot
of tinme there as well.

| first wanted to speak to the difficulty
in this adaptive reuse project. | amvery famliar
with the property. In fact, | alnost bought the
property before M. Kostel ac purchased the property
several years ago. And then, as early as about 18
nmont hs ago, nyself and ny partner approached M.
Kostelac to do a joint venture on the property and we
sort of becane also very famliar with sone of the
probl ens that are associated with that property.

Infact, | don't knowif M. Kostelac wll
recall, our interest was primarily contingent upon the
actual denolition of the property, because we believed
the property was so difficult to reuse as a
residential property because of the depth and the
configuration of what was there.

The property is about 110 feet deep and
generally, by our rule of thunb, we would not feel
confortable bringing to market a residential product
that was nore than 30 feet in depth. In other words,

we don't want the bays to go too far, especially given
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the narrowness of this property, because we didn't
think that they were necessarily going to be
mar ket abl e at a price that woul d make econoni ¢ sense.

So, unfortunately, we could never reach a
financial arrangenent that nade sense wth M.
Kostel ac and the bank that was involved at the tine,
but I cantell youthis is one hellish project that he
has undert aken

In fact, the project that we recently
conpeted at Florida Avenue and U Street was a very
simlarly constructed project, and we actually
investigated going up another floor to put a
resi dential conponent above it. It's actually zoned
C 2-A And when we had our structural engineers,
Tadj er Cohen Edel son, investigate the prospect of
doing so, we thought it just wasn't worth it and it
was by right.

W coul d have gone up anot her -- actually,
it woul d have been a half story, but these buil di ngs--
and they say they don't build themlike they used to
and this is actually a good reason why they don't,
because a | ot of these footings are substandard. The
concrete and the rebar is not what they enpl oy today
and it's a really difficult structure to go up an

addi tional story.
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Now, what woul d have made sense for us is
to have gone up two and three stories and, in fact,
people in the conmunity including JimG ahamactual |y
encouraged us to do so, but we weren't sure. You
know, it was sort of a slippery slope and we weren't
sure how the project was going to go. But |ooking at
it in hindsight, we really should have done it. It
woul d have been a nuch better project for the
community and for everybody invol ved.

So | speak to -- «certainly, | can
understand exactly why King's Creek wants to go up
nore than one story or go up two stories, as opposed
t o one, because basically al nost the cost entail ed and
the difficulty entailed in going up one is al nost the
sanme as going up two. And | can't speak to the exact
soil conditions that they have there, but generally
speaking that's true.

Also, | wanted to, you know, voice ny
support to the design that they have conme up wth.
think it's an enduring design. I think if this
project is just one story above the current structure,
it will be sonething that will probably be mediocre
and sort of washed out wth the rest of the
street scape.

In fact, if you're famliar wth that
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street, the Adans Row project, which | think M.
Hol mes has been involved in, is a beautiful project
and this project is of the sane scale. And then the
proj ect that PN Hof fman did, which | guess is directly
across the street, is sort of bookend. This sort of--
this project is sort of bookend between those two
proj ects.

So when you walk down this pedestrian
passageway, you see this building and the hei ght that
has been proposed by King's Creek really kind of fits
in perfectly in that bookend. 1In fact, I think if it
was three stories it would be -- it would seemsort of
squattish and out of place in this context.

Plus, | think, speaking from a public
safety point of view, it's kind of a creepy wal kway
when you wal k down there, especially at night, and it
has been actually -- | think it has been the foca
poi nt of some violence. | think, generally, soneone
was put in a coma over there. The fact that you have
wi ndows out on the street and Iight out in the street
in this area, it kind of gives people a feeling of
safety when they walk through that pedestrian
passageway.

CHAI RPERSON GRI FFI'S:  Good.

MR SCHONBERCER  And - -
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CHAI RPERSON @RI FFI S: | would have you

concl ude.

MR. SCHONBERGER: Oh, and just real quick,
the fact that there is anincrease in density for this
site | think is very helpful in pronoting the
busi nesses al ong 18'" Street and where our property is
| ocat ed, because what we're finding is that there are
a | ot nore nei ghborhood anenity type businesses that
want to rel ocate as these devel opnents cone onli ne.

And, you know, we're certainly of the mnd
set that we would like to see that area transforned
froma place where college kids get drunk to a pl ace
where the people that actually live in the
nei ghbor hood have services that they would use on a
dai |l y basi s.

CHAI RPERSON GRI FFI'S:  Okay.

MR. SCHONBERGER: Thank you very nuch

CHAI RPERSON GRI FFI S: VW won't take an
official position on that use but, otherw se, any
guestions from the Board? Thank you very nuch. I
didn't set out all the paraneters of what we're about
to do, so l'mgoing to ask that people stay where they
are because you will need to be cross exam ned. If we
need to get people closer to a mcrophone, we'll nove

peopl e around.
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Al so, persons giving testinony in support
or in opposition are afforded three mnutes. | amnot
turning the cl ock on because it nmakes a horri bl e noi se
when t hat buzzer goes off, but I'mkeeping check. So
| will interrupt you as you get close. I'ma little
bit flexible with it, but let's be mndful, a quick
three mnutes. Let's continue down. Name and
addr ess.

MR. M CHAEL KOSTELAC: Good afternoon,
Menbers of the Commttee and to you, Chairman Giffis.
My nane is M chael Thomas Kostelac. | ama forner Air
Force of ficer, pilot and nowcurrently general manager
for ny brother's construction operations.

It is my honor to speak to you this
af ternoon on his behal f and chanpi on his cause before
you today. Creating great places to |ive was not just
sonmething ny brother was trained to do. He was born
with it. The 19'" century farm where we grew up has
changed hands nany tinmes since we have left it and
sonre of the buildings were torn down and trees
renoved

The one building which still proudly is
spoken about and used by fam lies since we left is the
first house Dom has ever built. He was 10 or 11

year s- ol d when he desi gned and built this house out of
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di scarded wood and tree bark. It's a tw story |og
cabin conplete with basic, excuse ne, with basenent,
attic and a working stone fireplace. It still remains
today as a testanent to the enjoynent his creations
bring to the people's lives that live there.

The redesi gn of 2329 Chanpl ai n, which you
previ ously have approved, will also be a proud | egacy

far superior to the mnor variances required for its

conpletion. The good will it will preserve will |ong
endure the ill wll being used by those who, wth
self-serving interests, seek to justify its

nonexi st ence.

If one reads any of the many letters
submitted in strong support of this project, you can
hear the public's voice of encouragenent for the great
financi al sacrifice Domhas wi thstood to nobly cl eanup
soneone el se's petrochem cal ness. You can hear the
public's voice of confidence in his architectural
engi neering and artistic capabilities. You can hear
the public's voiceinthese letters, speak the reasons
why peopl e have al ways cal | ed Washi ngton a great pl ace
to live.

Since we are gathered here today to
collectively serve the good of the public, let ne

cl ose by saying we should listen to those who want to
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keep and preserve what is a treasure and not to those
who say we can't. Thank you for your tine and support
of this project.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very much, M. Kostelac. | appreciate that. Any
qgui ck questions from the Board? Very well. Let's
continue on. Yes, sir?

MR. ALLAN. M nanme is Ron All an.

CHAI RPERSON GRI FFI S: Can you turn your
m ke on?

MR. ALLAN. Sorry. M nane is Ron Allan.

CHAI RPERSON GRI FFI S: M. Allan, good
af t er noon.

MR. ALLAN: | am the previous tenant of
t he buil ding, The Brass Knob, and | put a ot of tine
into the nei ghborhood as well as the building. Wen
| first noved into the building, | nade a little bit
of a conmmtnment to nmyself to do whatever | could to
prevent the possibility of it being torn down.

Qobvi ously, the neighborhood had been
vacant for a long tinme, a lot of derelict buildings
that were very much under-utilized, but this was such
a beautiful building that we went to extreme nmeasures
to be able to change the zoning so we could actually

be or I think | created sone of these problens by
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doi ng that.

But the point really is that during the
time that | was there, there was a point at which
Domi ni que cane to purchase the building and with that,
he was comm tting to doi ng everything that he could to
save the facade of the building, which is really ny
primary focus. The whole building itself is worthy of
bei ng preserved because the granite stone structure is
really very unique. Over the years, nmany of ny
custoners, nost of ny custoners, woul d cone and mar vel
about, you know, the architectural integrity of the
bui | di ng.

| guess the one thing I would like to
enphasi ze clearly is, although |andmark status is a
way to preserve historically the building and the
nei ghbor hood, the concept of adaptive reuse really is
another way and | really subscribe to that. | think
that it's a very significant acconplishnment to be abl e
to take an existing building, especially such a
difficult structure, and incorporate all of the
el enents that are necessary to make it a viable
residential building.

| think Dom ni que has done a fabul ous job
at creating a building that does that and offers a | ot

nore in the way of creative reuse and a conscience
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towards, you know, the effect that it would have on
t he exi sting nei ghborhood. So in a way, | think, the
first preference would be to reuse this building, not
necessarily nmake it a historic | andmark building. On
the other hand, at the threat of having the building
denolished, | would do everything | could to work
towards, you know, the goal of getting it |andmarked
so that it wouldn't be torn down.

Dom ni que has been true to his comit nent
fromthe very beginning and | watched himgo through
the extreme neasures to do exactly what he is
proposi ng to do now and I am obviously giving as much
support as | possibly can to see that that happens.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very nmuch, M. Allan. W wll take note that you
have submitted a witten statenent and also are in
great support of the adaptive reuse of this existing
structure. Thank you. Yes?

M5. HACKETT: M nane is Col | een Hackett.
| would Iike to let the Board know that | amnot here
as anyone who is financially interested in the project
or has a financial stake or will benefit in any way,
but I amhere as a 10 tinme resident of the D strict,
all of that tinme in the Adans Mrgan/ Mount Pl easant

area, and | would like to just have the Board think
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for a mnute.

We have been talking all norning about
Dom nique's efforts, but what we really have on
Chanpl ain Street for the past four years is an enpty
buil ding not providing housing for anyone. And,
unfortunately, even though M. Kostel ac has overcone
a | ot of odds, he has had opposition that has dragged
this out and dragged this out and t hey are here today.

| don't think that litigating this and
making it so financially difficult for him so that he
gives up, is in the public interest. | think his
design puts a light, airy touch on top of a very
solid, old, beautiful granite stone.

| amnot sure, listening for five hours to
very technical testinony, if the Board weighs
qualities that M. Kostelac has denonstrated in his
dedication to this project in ternms of granting him
his exceptions, but | think that those qualities
shoul d be rewarded. | think that someone who sues an
oi | conpany to make themcl eanup their ness i nstead of
j ust wal ki ng away and cashing out, | think that that
serves the comunity.

And | think that soneone who is conmtted
to preserving the original foundation of a building,

even though it has become al nost to the point that he
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can't nmake a profit because he |ikes the design, |
think that warrants nmerit. And | think that allow ng
people to litigate sonmething until soneone -- unti
the project beconmes theirs is a m srepresentation of
what is supposed to happen in this room

And we're all -- you all are here to serve
the public good, and | think to mask one's notives as
bei ng concerned about shadows when really you have a
financial interest inthe project isaninsult tothis
Board and it's unethical. And that's about all | have
to say.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very much, M. Hackett, we do appreciate it. And
| think you'll note that the Board often takes into
its consideration the design and the design inpacts,
and I woul d focus actually on the past proceedi ngs of
this and | think the record reflects quite
conplinmentary remarks on the past design

You nentioned one coment about suing an
oil conmpany. Wo is suing an oil conpany?

M5. HACKETT: | would defer to M.
Kostel ac's | egal counsel.

CHAI RPERSON GRI FFI S: Actually, if you
woul dn't mnd just noving the mcrophone closer to

you.
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M5. HACKETT: Perhaps | m sspoke because

|''m so nervous, but | would defer to M. Kostelac's
| egal counsel. | think --

CHAI RPERSON CGRI FFI S: Well, who did you
mean? Who is suing an oil conpany?

MS. HACKETT: | don't know that that's
correct. | just know that there is a petrocheni ca
| eak and that the prior owner of the adjacent property
is responsible for that, and | just know that M.
Kostel ac nade great efforts to nake sure that --

CHAI RPERSON GRI FFI'S:  But were you tal ki ng
about him the applicant, in suing the oil conpany
when you made the comrent ?

MS. HACKETT: No, | don't renenber.

CHAI RPERSON GRI FFI'S:  Okay.

M5. HACKETT: What | would like you to
know about the situation is that --

CHAI RPERSON GRI FFI' S: Yes.

M5. HACKETT: -- I think a lot of
devel opers, if they came across that problem would
have just bailed out.

CHAI RPERSON GRI FFI'S: Sure.

M5. HACKETT: And I think the fact that he
persevered and didn't walk away from the project,

because he was commtted to it, warrants -- s
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meritous.

CHAI RPERSON GRI FFI'S:  Ckay.

M5. HACKETT: And that was ny point.

CHAI RPERSON GRI FFI'S:  Understood. Thank
you. Yes?

MR. RYAN. M nane is John Ryan. M nane
i s John Ryan, 1893 Ingl eside Terrace and | have |ived
there since 1976. | was born in Washington, D.C., as
were ny parents and nmy grandnother's fam |y goes back
to 1740 around here.

Dear M. Chairman and Board Menbers and
| adi es and gentl enen, when | heard Dom ni que Kostel ac
was buil di ng a condom nium | thought | would like to
live there. This stens fromny satisfaction with him
as the architect for ny house. | met Dom ni que as
soon as he arrived in Washington and installed himto
install a skylight in nmy stairwell. | was his first
client. | rehired himto push a hatch t hrough ny roof
so | could get there without a dizzying clinb on a
| adder .

In the late 1900s | was sitting in nmny
di ni ng room when ny back deck wi ndow expl oded. This
frightened the neighbors. They thought a bonb had
gone of f. They di agnosed the problemas an ol d house

sinking into the land. Tine to call Dom nique. He
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i nspected and rejected the theory of sinkage. He saw
that a fanciful 1920s architect had built arch over
arch fromthe basenment up across the whol e back of the
house. He showed ne where a few bricks had fallen and
how t he whole wall would fall soon.

Dom ni que and crewinstall ediron supports
intothe wall. The wall stands strong and sturdy. No
brick in any of the arches has | oosened in the past 11
years. How do | know it's firn? M/ w ndow wll
explode again if it isn't. Domnique significantly
preserved t he archways t hrough which | vi ew Rock Creek
Par k.

| enjoy seeing what Dom nique is doing
wi th the 2329 Chanpl ai n Street condom niuns. | see he
is preserving the old | ook as he did with ny arches.
| amcertain the roonms will be as pleasant to live in
as mine. He will create what is known in this town as
a good address.

| al nbst noved to an apartnment in 2003.
My tours of living spaces in the area were
underwhel m ng, but | know Dom nique's condos wll
enbrace its dwellers in quiet, elegant style. It will
have class. It mght nake a few home nagazines. It
will be one of the prides of Adans Morgan, as are the

superb apartnents that grace Col unbi a Road.
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But don't take ny word for it. | invite
the BZA Commission for a tour of ny honme and | will
even show you the park through the basenent arches
t hat Dom ni que preserved. Thank you very rmnuch

CHAI RPERSON GRI FFI'S: W can make it for
lunch if you' re avail able. Excellent. Thank you very
much, M. Ryan. W do appreciate it and | do take
note that you have submtted a witten statenment into
t he record.

MR. COLLINS: Do you want this one?

CHAI RPERSON GRIFFI'S: | have it.

MR. COLLINS: Ckay.

CHAI RPERSON @RI FFI S: Thank you. Who
else? |Is that all in support? Do we have another
chair?

MR VANN. M nane is Ross Vann. | ama
resident of the District. I am a real estate
prof essional. | have worked wi th Dom ni que on sever al
occasions and on a personal/professional |evel.

| was interested to see that there were
several other real estate professionals here in the
roomtoday seemngly in oppositionto the project and,
| mean, basically | amjust here in support of himto
say that, you know, he does good work and | think even

sonme of the people that are here i n opposition do good
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work, but it seems surprising to ne though that they
are here in oppositionto a project that is so simlar
to some of the things that, | guess, they would be
involved in. And sothat isreally all | have to say,
and | think you guys should support him

CHAI RPERSON GRI FFI S: Excellent. Thank
you very much, M. --

MR VANN:  Vann.

CHAI RPERSON GRI FFI'S:  -- Vann. Excellent.
Any questions fromthe Board? Very well. 1Is there
anyone el se in support, persons in support? |Is there
any cross fromthe applicant? No cross?

MR COLLINS: No, sir.

CHAI RPERSON GRI FFI' S: Excellent. Is there
cross fromthe party in opposition, cross exam nation
guestions? None. Very well. Thank you all very
much, appreciate all your patience in being here and
appreci ate your testinony.

Let's nove ahead then to those persons in
opposition, if we could fill the panel again.
Excel | ent. As you're comng forward, | wll just
reiterate the fact that 1'mgoing to ask you to state
your nane and address for the record. | will also be
wat ching the clock. You' re allowed three m nutes and

Il will interrupt you as you get cl ose.
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Let's take persons first though. W're
going to take all the persons in opposition first, so
we'll start. Yes.

MR. POULIN. Do you want nme to go first?
Bob Poulin again. Good to see you again. No
financial interest, no hidden agenda, no nasks, just
a coupl e of words. Bookends, creepy wal kway, | nean,
and | apologize, I'm not good with nanes. | don't
remenber the first person that spoke in support, but
that's exactly | think our problem with the extra
height and the density of the building, creepy
wal kway, bookends.

The gent| eman t hat spoke used t hose words
in support. | think that's the problem that has
occurred not just on Chanplain Street, but on other
streets with this, like this. It's a very narrow
street. Just because other |arge buil di ngs have been
approved in the past doesn't necessarily nmean that |
think the m ninmum threshold should be a building as
bi g as the ones that have been built on the buil dings
bef ore.

Not wi t hstandi ng the shadow studies, |
think there is nore i npact than just the shadow on t he
side of a building. It is on the trees that they

tal ked about. It's on walking up and down the
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streets. In Domnique's owmn words in front of the ANC
two weeks ago, the existing building is at or near the
property |ine.

It is "right to the street edge.” That's
what occurs, what causes the 93 or 94 percent |ight
coverage right now. That mass conbined with the
hei ght really does inpact negatively the street. |
believe that. Qur building believes it. The Reed-
Cooke Nei ghborhood Associ ation believes it.

In terms of the economic justification
just real quickly, where | was confused with the
argunent s t oday fromDom ni que and his | awyers were on
the one hand we're told that he bought the building,
and | believe it was about $600, 000, in 2002, going to
use it for his crafts business, no intention of
devel oping it.

But by the end of 2001, the beginning of
2002 he has a plan in front of the BZA for a 70 foot
buil ding, 69.6, they rounded it down to 69 feet. So
we're led to believe that there was no ot her econom c
justification for himbuying the building than using
it as a crafts business, but within 12 to 18 nonths
there is an entire plan and package and supposedly, |
woul d assune, studi es and econonic feasibility studies

on building a 70 foot building there. That doesn't
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make sense to ne.

The other thing is he has tal ked about
over the years the extra costs fromthe renmedi ati on
etcetera, but during those four to six years fromwhen
he bought the building to now, if you take a | ook at
what the increase in values have been in condom ni um
prices on the street in that area in D.C, you guys
can do your own nunbers, but by ny calculations that's
an i ncreased val ue, market val ue, of between $4 and $8
mllion just by the rising prices of the condos and
that nore than offsets a lot of the renmedi ati on costs.

| also believe finally -- well, | guess
that's it. | would say just that | think that a | ot
of those costs have been offset by the increase in
mar ket value of the building and I'm not sure that
originally that he was going to go in and build a 70
foot building wi thout having done all of the research
and all of the costs with it.

CHAI RPERSON GRI FFI S: Excel l ent.  Thank
you very much, M. Poulin, and of course we do have in
the record your subm ssion previously in your party
appl i cation.

Just to be clear, you didn't run any sort
of nunbers on this in ternms of conparison of actua

cost or appraisal or increased value of this land. 1Is
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t hat correct?

MR POULIN. | did not, other than just
sitting here today.

CHAI RPERSON GRI FFI'S:  Okay.

MR. POULIN: And listening to the --

CHAI RPERSON GRI FFI'S:  Okay.

MR POULIN: What he had said.

CHAI RPERSON GRI FFI'S:  No, | understand.

MR. POULIN. What Dom ni que had sai d.

CHAI RPERSON GRIFFIS: | just want to be
clear --

MR POULIN:  Yes.

CHAI RPERSON GRI FFI'S:  -- that you're not
presenting us sone sort of --

MR,  POULI N: No. | just base ny
assunptions on what | know.

CHAI RPERSON GRI FFI'S: Sure.

MR POULIN. O what ny unit has that |
bought ni ne years ago.

CHAI RPERSON GRI FFI'S: Sure.

MR. POULIN. But, al so, Dom ni que had said
earlier today that his all in costs per square footage
wer e about $350 a square foot. | knowthat at the ANC
nmeeting two weeks ago, he had said that his selling

prices were about $500 a square foot and then in
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excess of that, which if you take the difference with
the square footage that's --

CHAI RPERSON GRI FFI'S:  Under st ood.

MR POULIN. -- $4 to $5 nmillion profit.

CHAI RPERSON GRIFFIS: W're going to wait
for it to be submtted though

MR, POULIN: R ght.

CHAI RPERSON GRIFFI'S:  So we can actually
| ook at this.

MR POULIN:  Yes.

CHAI RPERSON GRI FFI S: Rat her than doing
t hese cal cul ations, which keeps us ninble in these
afternoons in our mnd, but not factual. Excellent.

M5. GROVES: W nane is Donna Groves and
| live in a row house catty-cornered fromthe site.
| have lived there since 1997.

My concern is basically with the speci al
exception to the height and what that does to the
streetscape, as well as to the sunlight and views and
just everything that it enconpasses, specifically
bei ng that they are building the 50 foot hei ght right
on the property line so it's not offset. There is a
maj or section that's on the property line, as well as
they plan to pull the building or some w ndow wells

over 4 feet over the existing side walk, over in their
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proj ect .

So those are what brought up my concerns
and could not get clear understanding of what they
wanted to do wth the project through all the
different neetings and all the different conmunity
things that we went to.

The other thing that I'm confused on is
that he tal ks about costs, cleanup costs and things,
but I -- ny understanding as a resident on the street
was that Anoco cane in and did the environnental
cl eanup and | believe there has been settlenents with
the people's properties that were affected.

So | would question that, what happened
with that property, because | know that it had a
direct effect. So | know that there has been sone
|l egal matters that went on with that.

CHAI RPERSON GRI FFI' S:  Excel | ent. Anyt hi ng

el se?

M5. GROVES: No.

CHAI RPERSON CGRI FFI S: Good. W'l also
take note of your submssion in the record. Any
guestions fromthe Board? Let ne ask you. |'m not

sure | followed that |ast part you were going onto.
On the street you understand that there was what?

M5. GROVES:. | live directly across the
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street fromwhat used to be, back in the 1950s, a gas
station and there were underground tanks that
apparently | eaked and | believe Anoco is the conpany
that had to conme in. They were the previous owner of
that property and had to do the cleanup of that.

CHAlI RPERSON CRI FFI S: But is that the
property adjacent to this, the applicant's property?

M5. GROVES:. The property adjacent to --
yes, adjacent to their property.

CHAI RPERSON GRI FFI'S: | see.

M5. CROVES: And | was told that there was
sone sort of settlenment reached, but it was
undi scl osed and | don't know.

CHAI RPERSON GRI FFI'S:  For the cl eanup?

M5. GROVES: For the people, for all the
properties that were affected by the petrol eum that
| eaked onto their properties.

CHAI RPERSON Rl FFI S: | see. kay.
Excel | ent. Thank you. M. Collins doesn't bite
There is another chair over there.

MR, LUMPUY: Ckay. Again, ladies, if you
pl ease, good afternoon. Gentleman, ny nane i s Lunpuy,
Carl os Lunpuy, 2366 Chanplain Street, N. W,
Washi ngton, D.C. All of us here in this room each of

us in our respective positions, need to do what is
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good for Chanplain Street.

Long-term quality of life should be the
mant ra above t he di as of any | ocal governnental board,
including this one. Uniformty and buil ding height is
a fundanental elenent in good |ong-term urban
pl anni ng. Qur nei ghbor hood was drasti cal |l y down-zoned
fromC2-B commercial to R5-B residential 20 years
ago. | was there. It had a 40 foot height
restriction which had a chilling effect to any
devel opnent .

Subsequently, in the vyear 2000, the
Ol oVon Condom ni um at 2363 Chanpl ai n broke the ice,
exactly 100 years after the first, the very first,
structures were built on Chanplain Street in 1900. In
2001 the Granercy at 2380 rose, as did the G eenw ch
at 2357 in 2002. Al three of these condom ni uns have
risen fromforner commercial properties and all built
wi thin the 40 foot height restriction and north of the
subj ect property.

A short sighted granting of any height
i ncrease above 40 feet woul d adversely af fect existing
Chanpl ain Street properties and, nore significantly,
cause and obligate further multiple height increase
requests from Chanplain Street's vacant |ots and yet

to be undevel oped properties to the north and,
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especially, the huge 14,000 square foot vacant | ot
i medi ately adjacent to the subject property and
directly across the street from eight contiguous row
houses, center md-block on Chanplain Street.

Chanplain is a long, narrow north/south
street running from Colunbia Road north, south past
Euclid all the way down past Kalorama and originally
ended at Florida Avenue wuntil Congressnman Morgan
El ementary School was built and rebuilt now as Marie
Reed. The 40 foot height restriction was established
to prevent our long, narrow street from beconming a
condo concrete canyon.

Personally, 1 don't want another small
residential K Street on Chanpl ain. The row houses
woul d be dwarfed by future huge structures casting a
massi ve shadow | i mting norning sun to our row houses
and the rest of Chanplain Street in the long run
Maybe one to two hours of norning sun would result
wi th severe permanent and irreparable damage to our
street, no nore roses, no nore flowered tree boxes.

M. Dom ni que Kostelac of King's Creek |
have net a couple of tinmes over the years and spoken
at length over the tel ephone. He is educated and soft
spoken, sincere and truly cares about his building and

his proposed project with features | find dynam c and
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uni que. He deserves praise for his concern to
preserve the ol d stone facade.

Hi s concern, however, does not extend to
t he ot her nei ghboring properties to the north, their
residents, the owners and the adverse |egacy his
massi ve building will |eave for our Chanplain Street.
He and his attorneys argue that because the Lofts of
Adans Morgan at 2328 at the sout hwest end of Chanpl ai n
Street and Adanms Row at 2301 on the southeast of
Chanpl ai n were built higher, then the subject property
shoul d be allowed as wel |l .

Well, I'"msorry, but two wongs don't make
a right. The nonster building at 2328, the Lofts of
Adans Morgan, was a PUD 15 years and three mayors in
t he nmaki ng. It was barreled through to provide
par ki ng for our nei ghborhood of Adans Morgan at | arge
for parking with little regard to us Chanplain Street
residents and property owners.

CHAI RPERSON GRI FFI'S: 1" mgoi ng to ask you
to finish up.

MR LUMPUY: |I'mwnding it down.

CHAI RPERSON GRI FFI'S:  Good.

MR LUWUY: As for Adans Row at 2301, |
don't know how PN Hof fman and Adanms | nvestnent got

their height increase. | never got a zoning notice or
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| woul d have shown up as | have today.

These two hei ght i ncreases were a m st ake
i n consistent |ong-termurban planning and permtting
of construction on Chanplain Street. Let's not do it
again. For the sake of Chanplain Street, let's hold
the line at 40 feet. PN Hoffrman, Adans |nvestnent,
King's Creek and ot hers are passing through Chanpl ai n
Street for a couple of years. W who stay have to
live with what our Governnent allows themto do. As
a citizen, | expect consistent, good, |ong-termurban
planning. As a property owner, all | ask is for a
fair playing field.

| could have joined King's Creek and
Dom ni que and, sadly, in these days that we live in
where the quick and easy is the predom nant thought,
many in ny position would do it, but it wouldn't be
right.

You see, | don't nmean to boast, but | have
been told that I amthe | argest individual |andowner
on Chanpl ai n. What | do know is that I own five
parcels on both sides of the street today, 45 years
after being brought to live there by ny parents.
Let's all hold the line at 40 feet within the law. |
pl edge today that | will.

And, in conclusion, if nmy position

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

256

changes, it won't be because of us property owners,
but because of our |local Governnent's failure to
provi de long-term consistent urban planning. Let us
all here today do what is best for Chanplain Street.
Ladi es, again, good afternoon and, gentlenen, thank
you.

CHAI RPERSON GRI FFI' S:  Thank you very much.
Questions? Excel | ent. Do we have any other
i ndi viduals in opposition? M. Collins, cross?

MR COLLI NS: Il will start with M.
Lunpuy, just the first one on nmy list here. Now, your
concern, as you state, is primarily with the heights
of buildings along Chanplain Street. |Is that right?

MR. LUMPUY: Exclusively height.

MR, COLLI NS: Excl usi vel y. You say we
need to hold the line at 40 feet for everyone. l's
that right?

MR, LUMPUY: Yes.

MR. COLLINS: And you also testified that
you own several adjacent properties, three nearby
t ownhouses, row houses?

MR LUMPUY: Yes, | own 2298, 2362, 2364,
2366 and 2351 Chanplain Street.

MR. COLLI NS: Ckay. 2351, the one you

just tal ked about, how |ong have you owned that
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bui | di ng?

MR LUWPUY: M famly has owned it for 30
years. It was built in 1950.

MR. COLLINS: Are you in the real estate
devel opnment busi ness?

MR LUMPUY: Not at all. | am neither
bui |l der nor developer. | am a property owner and a
smal | time |andl ord.

MR. COLLINS: Are you aware whet her that
property is recently the subject of a denolition
appl i cation?

MR LUWPUY: Yes, it is.

MR COLLI NS: And so it wll be
denol i shed?

MR. LUMPUY: It's in the process.

MR. COLLINS: O being denolished. And
what wi |l happen?

MR, LUMPUY: Well, five years ago tonorrow
nmy not her sold her one half interest to Dennis B. Lee
who has done work on Chanplain Street in these row
houses and in the neighborhood, as well, and he has
plans to do a matter-of-right construction at 40 feet
in conformance with the existing zone.

MR. COLLI NS: Do you know what the

existing zoning is on that site?
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LUWMPUY: Al of us are R-5-B now.

MR

MR. COLLINS: Wthout the overlay?

MR LUWPUY: We used to be C 2-B.

MR. COLLINS: Right, but you don't have
the overlay on your property or you do?

MR LUWPUY: In 1987 | went to the
District Building, |I recall, when we were noticed t hat
we woul d be down-zoned fromGC 2-B commercial to R-5-B
residential.

MR. COLLINS: Right.

MR LUWPUY: And that is what | believe
all of Chanplain Street is unless you have Certificate
of Qccupanci es for commrercial use.

MR COLLINS: So I'mtrying to nmake the
distinction between the Reed-Cooke Overlay and
properties that are not subject to the overlay.

MR. LUWPUY: | amnot qualified to make
t hat distinction.

VR. COLLI NS: And so it's your
understanding that the matter-of-right height on 2351
is 40 feet?

MR. LUWMPUY: | want you to understand t hat
| am a property owner, a concerned Chanplain Street
property owner.

CHAI RPERSON GRI FFI'S:  Right, but --
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MR. LUMPUY: And | cannot answer that

guesti on.

CHAI RPERSON CRIFFI'S: It's a pretty direct
guesti on.

MR LUWUY: | do know -- | do know that
when we were down-zoned in 1987 --

CHAI RPERSON R FFI S: Ri ght . Let ne
i nterrupt you.

MR. LUMPUY: The Chair expl ained --

CHAI RPERSON GRI FFI'S:  If you can't answer
his question, then that's fine. Just say | can't
answer that. It was a direct question, direct answer.

MR, LUMPUY: W were told, sir, by the
Chai rman, just by yoursel f, when we went to the Zoning
Comm ssion in 1987 --

CHAI RPERSON GRI FFI'S: No, no, he asked you
a direct question. Is it 40 feet or 50 feet? Wat is
your under st andi ng?

MR LUWPUY: 40 feet since 1987, June.

CHAI RPERSON GRI FFI'S: Ckay. So that's the
answer .

MR, COLLI NS: kay. Thank you. What
about the townhouses that you own, the three
t ownhouses that you own?

MR. LUMPUY: | own four, 2298.
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MR. COLLINS: The three that are together.

MR, LUMPUY:  Yes.

MR. COLLINS: The three that are together,
do you know what the zoning is on those? They are
across the street?

MR, LUMPUY: Again, we were down-zoned
fromGC 2-B, which we were frombefore Wrld Var 11, to
R-5-B through June of 1987. And to date, it's ny
under st andi ng, and | understand t hat you can bri ng out
many of your papers here and we can all debate where
t he Reed- Cooke overlay applies but --

CHAI RPERSON @RI FFI S: He just needs a
qui ck answer.

MR LUMPUY: But it is ny understanding
that ny row houses and everything el se on Chanplain
Street is R-5-B today.

CHAI RPERSON GRI FFI'S:  Ckay.

MR, LUMPUY: February 28, 2006

CHAI RPERSON  CRI FFI S: Ckay. Next
guesti on.

MR. COLLINS: Al right. The denolition
permt application that is filed for 2351 gives an
address for the demolition contractor as one of the
t hree houses that you own on Chanplain Street.

MR, LUMPUY: Yes, 2366 is ny Washi ngton
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resi dence.

MR. COLLINS: And so you're a denolition
contractor?

MR LUMPUY: No.

MR. COLLINS: So why did the denplition
contractor give your address?

MR LUWMPUY: No, the two owners are Dennis
B. Lee, 1882 Col unbi a Road, and nysel f, Carl os Lunpuy,
2366 Chanplain Street. Both of our tel ephone nunbers
are in the D.C. phone book and we are the owners of
The Aerie and we are denolishing a building that has
| ong reached its obsol escence.

MR. COLLINS: So you have no rel ationship
wi th Capital Design G oup?

MR. LUMPUY: | have a relationship with
Dennis B. Lee as a co-owner in The Aerie.

MR. COLLINS: 1 see. So you woul dn't know
whet her it woul d be possible to devel op an apart nent
bui | di ng on the t hree adj acent townhouse | ots that you
own?

MR. LUWVPUY: | have not exploredit and it
is not ny intent.

MR. COLLINS: Al right. Thank you.

MR. LUMPUY: May | add that --

CHAI RPERSON GRI FFI'S:  No.
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MR. COLLINS: Ms. Groves, you said that if

t he special exception is granted, it would cause your
property to lose nost, if not all, of its sunlight.
Is that correct? |Is that what your testinony was?

MS. GROVES: | was concerned about the
inmpact that it would have on the sunlight on the
street as well as ny property.

MR. COLLINS: The inpact on the street in
what way?

MS. GROVES: The shadows that it would
cast would nake it basically a tunnel, dark tunnel,
wal ki ng down the street between the two buil dings.

MR. COLLINS: Did you have an opportunity
to |l ook at the shadow studi es conparing the matt er - of -
right scenario with the proposed devel opnent ?

M5. GROVES: | have not gotten to see them
cl ose up. They were just presented today.

MR. COLLINS: Ckay. So if the site was
built not at 50 feet, but at 40 -- 50 feet with a 10
foot roof structure, but at 40 feet with an 18 and a
hal f foot roof structure as a matter-of-right w thout
having to go to this Board, would that have a sim|ar
i npact on the street and on your property?

M5. GROVES:. The proposed project is 50

feet with a 10 foot roof structure.
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MR COLLINS: Right.

M5. CROVES: So he wants to build 60 feet.
So if he was to build 40 feet with a 10 foot roof
structure, the maxi nrum woul d be 50 feet.

MR. COLLINS: Well, do you know what the
maxi mum permtted hei ght of a roof structure is?

M5. GROVES: | believe it's 18 feet, but
that' s for nechani cal purposes or sonething like that.

MR. COLLINS: Ckay.

M5. GROVES: |'mnot a zoning --

MR.  COLLI NS: So a nmaxinmum permtted
bui | di ng coul d be 40 feet plus the 18 and a half feet?

M5. GROVES: If that's what -- if there
wer e nmechani cal systens that required to be encl osed
in that conpartnent.

MR, COCLLI NS: kay. The building, the
property directly across the street from you, the
vacant parcel | think you testified to, the -- where
t he Anbco station was?

M5. GROVES: Yes.

MR.  COLLI NS: If that's developed to
matter-of-right at 40 feet with an 18 and a half foot
pent house, what ki nd of inpact woul d that have on your
property?

MS. CROVES: The sane situation that
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Dom ni que' s property woul d have.

MR. COLLINS: Wuld you be opposed to the
mat t er-of -ri ght devel opnment of that property?

CHAI RPERSON GRI FFI'S: That's a little bit
of speculation, isn't it?

MS. GROVES: | am not opposed to any
matter-of-right devel opnent of any property on the
street.

MR. COLLINS: Ckay.

M5. GROVES: But | amopposed to a speci al
hei ght vari ance.

MR. COLLINS: Okay. Are you --

M5. GROVES: O exception.

MR. COLLINS: Are you in the real estate
devel opnent busi ness now?

M5. GROVES: No, | am not.

MR. COLLINS: Have you ever been?

M5. GROVES: | have devel oped sone
residential properties for nyself where | have
renovated a townhouse and sold it.

MR. COLLINS: Anything el se?

M5. GROVES. | have worked with Capital
Design Group as a designer, but | amnot a real estate
devel oper.

MR. COLLI NS: | see.
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M5. GROVES: | have never owned any LLC or

menber ship of the --

MR. COLLI NS: kay. Did you have any
involvenent with Capital Design's denolition and
proposed devel opnent of 2351 Chanpl ai n?

M5. GROVES: | amactually not involved in
t hat project.

MR. COLLINS: | see. Al right. Thank
you. Let's see. M. Poulin, you nentioned that the
devel opnment woul d bl ock out your |ight and vi ews.

MR POULIN:  Yes.

MR. COLLINS: And how woul d t hat happen?

MR POULI N: Those on the corner, the
corner units, it's not ny unit, but the corner unit of
our building, No. 31, |ooks out directly onto the side
of Domi ni que' s buil di ng.

My unit and others along -- I"mup on the
third floor, |ooks out over the townhouses on
Chanpl ain Street and through where The Brass Knob
buil ding is now back to what is behind there. So any
increase on there wll block. There may not be
shadows on our building, but it will obviously block
light and views fromthere.

MR.  COCLLI NS: Li ght and views. kay.

Thank you. You said it would create a huge,
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nmonol i thic structure.

MR POULIN: Correct.

MR. COLLINS: And could you explain that?

MR POULIN:. As | said before, the first
two floors of the existing building, as Dom nique
said, are right to the property line and there is not
much you can do with that, and | understand his
reluctance to tear the buil di ng down, which | appl aud.

| understand that there are setbacks on
the -- | believeit's the second and third, excuse ne,
the third and fourth floors above that, but because
there is so much, | believe it's 92.8 percent, |ot
coverage, any height that goes onto that building
makes the building one big nass, as w tnessed by the
necessity for changing the matter-of-right |ot
coverage from 60 percent to 93 percent, that's why
we're sitting here, and as wtnessed by having to
change the FAR by an extra 50 percent fromwhat it is
right now, 1.9, up to your 2.66.

So | think by definition of the word
monolithic, it's one big large structure and that 10
nore feet on top of the building does nmake a big
difference. The difference between 10 feet on 40 feet
is a 25 percent difference and I think 25 percent nore

mass on a building definitely, by definition, in ny
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m nd has an inpact.

MR COLLINS: Now, you --

MR POULIN. Also, if I could finish the
answer .

MR COLLINS: Pl ease.

MR, POULI N: Domi nique in his testinony
before the ANC said that "you know, what will be great
about this is it overhangs the sidewalk. So, you
know, you're going to be able to wal k down the street
and you're not going to need an unbrella. You' re not
going to get wet." | don't necessarily view that as
a positive.

CHAI RPERSON GRI FFI'S:  Okay.

MR COLLI NS: What about a 40 foot
devel opnment on the site with an 18 and a half foot
pent house, woul d t hat al so bl ock your Iight and vi ews?

MR. POULIN. To a certain extent, yes. It
depends obvi ously on how bi g the pent house structures
are. My nmeager understanding of the zoning is that a
pent house needs to be for -- it needs to be non-
| i veabl e space.

MR. COLLINS: Right.

MR POULI N: And | think one of the
problens is that what we saw al so happen over at the

PN Hoffman Building is that they abused that
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privil ege. You know, what they called "penthouse”
after the fact is |iveabl e space.

And when you | ook, when you are in ny
building and in ny space and on ny couch and on ny
deck and i n the ot her people's living roons and di ni ng
roons in our building, we |look out onto a building
that we thought was going to be 50 feet or 40 feet
hi gh, whatever it was going to be with their penthouse
structures. They abused the privilege and | feel bad
t hat maybe Dom nique is paying the price for what --
sone abuse that has been on the street.

But I do believe that if you're
threatening that, well, you know, at 40 feet and 18
feet, that's only two feet | ess and we're going to use
t hose penthouse for liveable structures, we're going
to use as nuch density on that extra 18 feet as we
woul d on this 10 feet anyway, so go ahead and -- you
know, you nay as wel |l just approve it now because it's
going to be just as bad, well, | don't think that's
the intent of the extra 10 to 18 feet of penthouse
structure.

MR COLLINS: Now --

MR. POULIN. And so, yes, | do think, you
know, even at 40 feet, if you want to abuse the system

and, yes, put up a huge 18 foot penthouse on the top
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and try to block our views, sure, go ahead and do
that. If you can do that as a matter-of-right and you
can get it through the zoning, then do that.

Wuld | be happy about it? No. Wuld I
prefer that a building was built as a matter-of-right
that was sensitive to what you're putting on the
building in terms of a penthouse? That would be ny
pr ef er ence.

MR. COLLINS: The PN Hof f man project, you

said where they abused whatever, which project is

t hat ?

MR POULIN: The one -- | don't know the
addr ess.

UNI DENTI FI ED SPEAKER  The Lofts.

MR POULIN: But the one with The Lofts,
yes.

MR, COLLINS: The Lofts?

MR. POULIN. Yes. And, you know, when you
| ook at that building and I'mnot a zoni ng expert --

CHAlI RPERSON CRI FFI' S: That's all right.
This is cross.

MR POULIN. |'msorry.

CHAI RPERSON GRI FFI'S: This is tinme for him
to hit you hard --

MR, POULIN. Ch, I'msorry.
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CHAI RPERSON GRI FFI'S:  -- with questions.

MR. POULIN: Onh, okay. Sorry, apol ogize.

CHAI RPERSON CGRI FFI'S:  You just retort back
wi th answers.

MR. POULIN. Ch, sorry. | didn't nean to
get --

CHAI RPERSON GRI FFI'S:  That's all right.

MR POULIN. I'mtired and haven't eaten
and I"'msure we all are. Sorry.

CHAI RPERSON GRI FFI'S: W know t he feeling.

MR. POULIN: Yes, sorry. | apologize.

MR,  COLLI NS: Let's talk about vyour
bui | di ng. You have talked about nonolithic
structures. Let's tal k about your building. | passed

out earlier and | think that you did get a copy of the
based map, which shows your property in pink.

MR POULIN:  Um hum

MR. COLLINS: And Dom nique's property in
yellow. And this map, and | will share this with you
because | see you don't have it readily handy.

MR POULIN | have it here. | know where
it is. | know where ny building is.

MR. COLLI NS: It shows the approxinate
outline of your building on that property on Lot 817.

That appears to be a l|lot occupancy of maybe 90
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percent. |s that possible?

MR POULIN: No idea, but could be, could
even be nore. W're not asking for any zoning
variance or addition.

MR. COLLINS: And you nentioned earlier

that your building is four stories tall?

MR. POULIN:. It's four, but the -- it's
four and half if you -- the garage sort of slopes down
in, soit's four stories plus the -- it's four stories

plus sort of the basenment |evel, which is the garage
level, so | don't know whether you technically
classify it as four or five.

MR, COLLINS: Okay. Well, let's just call
it four for discussion purposes. So if it's a four
story building at 90 plus percent |ot occupancy,
that's about an FAR of about 3.6. |Is that right?

MR POULIN. No idea. | don't know.

MR. COLLINS: Do you know the zoning of
your property?

MR, POULIN:  No.

MR, COLLINS: You don't know whether it's
in the overlay or not?

MR POULIN. No. | own -- we're a co-op.
| own a unit there.

CHAI RPERSON GRI FFI'S:  That's okay. You
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don't know.

MR POULIN. I'msorry, | don't know

MR. COLLINS: Ckay. Fine. Thank you.

MR POULIN: You're welcone. That's it?

CHAI RPERSON GRI FFI'S:  Anyt hi ng el se?

MR.  COLLI NS: No. | think we got
everybody, right? Yes, that's it. Thank you.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very nuch. Thank you both. | do appreciate it
and appreciate you taking the tine to be down here.

Let's nove ahead then, M. Holnes, if
you' re ready.

MR HOLMES: Ch, ne. GCkay. M nane is
John Holmes. | amw th Adans Devel opnent Group and
amhere to speak partially in support of the project.
| mean, the building itself requires sone relief in
order to make it nore habitable. There is not a
guestion of that.

The questions that we have or the fault
that we find with the existing plan is the excessive
hei ght and t he conpoundi ng of that with the additi onal
FAR that is derived as a result of the additiona
three |l evel s of construction. W are currently with
a permt on a property to the east of the site.

CHAI RPERSON GRI FFI'S: Which is across an
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al l ey?

MR. HOLMES: Across the alley. It's shown
inthe green actually fromthe shadow study that they
have of their -- I'mnot sure if that's the accurate
one or if it's the prior one.

CHAI RPERSON GRI FFI'S:  Okay.

MR. HOLMES: And we are currently about --
wel |, about 85 percent finished with our design on the
property to the north on the parking | ot just north of
the existing applicant's case. |In that property we
are matter-of-right devel opnent stepped back fromthe
sidewal k, in fact creating a court in the front to
allow additional light and air onto the street,
sendi ng the building back at sone points as far as 50
feet on the lot. 1It's a U shaped buil ding.

The issue from our perspective is the
amount of shadow and the cold that is derived from
t hat shadow as a result of the additional size of the
bui l di ng, the mass of the pent itself, as well as the
90 sone percent occupancy of the existing structure.
The buil ding -- the applicant makes the comment in his

submi ssion that the building doesn't work for

residential use as-is. Yet, the applicant's plans
showresidential units onall |evels, existing|levels,
as well. Sonehow, they were able to work that out to
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make sense of that, those |evels.

The issue that we see in terns of
conmpounding it is by adding the additional lot to the
north, | believe it's Lot 816 or I'mnot quite sure,
and then taking that building down and rebuilding it
added the additional height request, you know, this
further conmpounds the |ot occupancy scenario, one,
and, two, obviously conpounds hei ght i ssues or, excuse
me, light issues with respect to even the applicant's
buil ding froma perspective of now new massi ng up on
the street is even higher.

Let's see. Wiat el se do we have for you
It's not that, you know, we don't -- | mean, currently
al.9 FARis where the applicant feels that heis with
respect to the existing structure on the site. The
siteitself is arectangul ar, excuse ne, a square site
and it offers sone practical difficulty, particularly
with the depth of the buil ding.

|"m just not quite sure why we need to
have an additional three levels ontop of it in order
to make the buil di ng viabl e as a resi dential building.
In fact, BP Anmpbco, who has been identified by the
District of Colunbia, sent aletter by the District of
Columbia to cleanup the sites, has always indicated

and has net with us on several occasi ons, nost of the
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property owners, in an effort to renediate the
properties prior to the beginning of any additional
remedi ati on that occurred there by individual property
owners.

W built on the property to the south.
They net with us. W cane to an agreenent. They
renedi ated. Whatever soil we renoved and sent to be
remedi ated they paid for and were very forthcomng in
doi ng so. They stand there now currently in their
exi sting position doing the sanme thing, essentially
sayi ng, you know, we would li ke to get this cleaned up
and get it off our books and they have attenpted to do
SO on our site to the north at 2345.

M. Kostelac chose to renediate his own
site at his own doi ng and, subsequently, settled with
BP Anpbco in a confidential settlenent, which even if
| knew | could not disclose. Particularly, |I'msure
his attorney that is here would not want nme to do
t hat .

So, you know, | ama little bit confused
as to where all the dollar nunbers cone. We have
heard, you know, testinony about the cost of
remediating the site. W had a site of 20,000 plus
feet, double the size of his that we remedi ated for,

approxi mately, $420,000 sonme with the soil renoval,
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whi ch had an additional gas station on the site.

We're still inpacted by the sane creek bed
that runs underneath it. Yet, our building was abl e
to -- we were able to structurally at |east engi neer
a building that is sound on the site and it's new
construction.

To address just briefly the variances and
speci al exceptions that we received. W referred to
the Adans Alley project, which was an existing
war ehouse bui | di ng. Topographically, it's atwo story
buil ding. The topo was so steep on a 10,000 square
foot ot that it has driving capacities on the first
and second |evel. W went to the Reed-Cooke
Nei ghbor hood Associ ati on which had -- with t he overl ay
that was in place and initially asked for a height in
excess of 40 feet. | think it was 44 for the
resi dential conmponent, | eaving the two existinglevels
of commerci al space there.

We subsequently in neetings with them
reduced t he buil ding height to 31 foot 5 inches, which
it was allowed to go to 40 feet under the existing as
a result of the nei ghborhood concern for the project.
The building itself, the existing structure, sat at,
| believe, |ike 90 sone percent as well. W turned

that structure, that | ower two | evels, into comunity-
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based nonprofit comrercial space, which we're renting
now in the 20s with a line out the door in an alley,
m nd you, a bl ock away.

And the rest of it was garage space for
the residential units and the conmercial space. So
t he vari ances and exceptions that we asked for there
were a simlar situation with respect to, you know,
the buil ding occupancy of the lot and the practical
difficulty of nmaking residential units in a building
that is 160 feet |Iong and about, | believe, 80 sone
feet wwde. So we did make those residential units.
We built residential units on top and left the | ower
| evel as commercial. So those, we did not exceed or
certainly asked for an additional |evel of height on
that site.

The other site that we're quoting here is
t he Adans Row project, which is directly south of the
applicant's building. That building is at 67 percent
| ot occupancy. It has a topographic variance of about
12 and a half feet fromone side to the other. CQur
FAR i ncrease was a result of, one, the basenent units
on the far end being 12 and a half feet bel ow grade
fromthe other ones.

So in order to get those up to a point

where they could even have wi ndow wells with sone
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light, the lower part of the basenent l|evel is now
counted as FAR, because it's substantially above the
4 foot height requirenment or the less than 4 foot
hei ght requirenent fromsidewal k to the hei ght of the
ceiling for a non-FAR cal cul ati on.

In addition to that, the additional |evel
we sought on that site was through an exception where
the additional floor plate would provide 50 percent
noderate to |l ow inconme units. W built six units on
that top level. Three were provided for noderate to
| ow i nconme. So, again, the use -- the variances and
the use exception sought there were wthin the
gui delines or the exception that was allowed w thin
t he Reed- Cooke Overlay and was not -- you know, we're
| ooking at -- we had a total of 7 percent increase in
terms of | ot occupancy.

The I ot itself when we cane forward to the
BZA here narrows from-- | think it's 108 feet at the
top to 62 feet at the bottom So the structure
itself, by providing underground parking, we had a
problemwth it in ternms of trying to get a ranp in
and covering the 60 percent |ot and mneking the
bui | di ng whol e, so the exception was to allowthe rear
of the building to extend beyond the 60 percent mark

to accommobdate the ranp that now ate up the front
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portion of it.

CHAI RPERSON GRI FFI'S:  Ckay. \What el se?

MR. HOLMES: The other point at | east with
respect to granting the positions or the variances and
exceptions that the applicant is asking is that the
building -- we continue to hear that the buil ding has
a historic and/or significant position within the
community. But this is sonmething that the applicant
has actually chosen to do, to save the site.

It's not sonmething that's -- it's not a
| andmar k buil ding or a historic building where it's a
requi renent, nunber one. And, secondly, you know,
whet her we keep the facade of the building or the rear
of the building, I'"'mnot quite sure how keeping the
facade of the front of the building sort of I|ends
itself to keeping the rest of the depth and the width
of the building with respect to its |ot occupancy.

The site itself, the building itself,
excuse ne, was originally occupied by tw tenants.
There was a commerci al tenant upstairs and The Brass
Knob to the south of that or, excuse nme, on the bottom
side of that. And at | east at that point there didn't
seemto be an issue with tenancy.

We have in the past had several requests

fromthe ANC down there whether or not we would use
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sonme of our other projects in the site to bring back
some communi ty-based conmercial uses to the area now
that everything is turning residential. W have opted
to look at those sites with themas the projects cone
forward. W're not in any rush certainly to just run
and build projects down on the site, particularly with
the market adjusting the way it has been.

The |l ast note to be clear on a coupl e of
things, we have no intention nor have we had any
intentions of slowing M. Kostelac's site down in
terms of its developnent. The lawsuit | find nyself
in now, I'ma defendant in, brought into as a result
of M. Kostelac's pursuit of BP Anbco and/or the
cul prits responsi bl e for the gasoli ne or envi ronnent al
cont ami nat i on.

So i f anything, we have been i n nedi ati ons
trying to get the site and the other |egal ese, if you
will, nediated and handl ed outside of going through
the court and |engthy process which has now been
entangled for two to three years. Al those things
havi ng been said, we don't have any doubt in our mnd
that the building itself requires sone formof relief.
It's just the excessive height and the anmount of FAR
that we're |l ooking at that we find to be in excess of

what is customarily allowed or certainly approved
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t hrough the BZA process. That's pretty much it.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very much. Questions fromthe Board? Very well
M. Collins?

MR. COLLINS: M. Hol nes, you tal ked about
you started your testinmony and you finished it with
the issue of height. You said excessive height.

MR HOLMES: Yes.

MR. COLLINS: This is too high. This is--
your understanding is it's a 50 foot high building.
I's that correct?

MR. HOLMES: |Is that my understandi ng?

MR. COLLINS: Yes. Do you know how tal
t he proposed building is going to be?

MR,  HOLMES: He is seeking to get an
addi tional |evel beyond t he Reed- Cooke Overl ay, which
is set at 40 feet to the inside.

MR. COLLINS: And do you know howtall the
buil ding is proposed to be?

MR. HOLMES: My understandingit's 50 foot
pl us a pent of another 10 feet.

MR COLLINS: 10 feet, so that would be a
total of say 60 feet?

MR HOLMES: That's correct.

MR. COLLINS: GCkay. Wat about matter - of -
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right? That allows what?

MR HOLMES: 40 foot.

MR, COLLI NS: 40 foot wth what size
pent house?

MR. HOLMES: Well, enough to accommobdate
your pent -- your mechani cal equi pnent.

MR. COLLINS: And how nuch is allowed by
zoning as a matter-of-right?

MR.  HOLMES: As matter-of-right, |1
understand it is 18 feet. | don't know that to be a
fact.

MR. COLLINS: Al right. Comng back to
the height and it's interesting when you were
menti oni ng the Adans Row buil ding that you devel oped
to the south of the site.

MR, HOLMES: Yes.

MR CCLLI NS: You nentioned that on
several occasions. You nentioned how you got sone of
the relief that you got. You never nmentioned the
hei ght special exception that you received.

MR HOLMES: No, | did. | said we got it
i n exchange for 50 percent of that floor plate going
for a noderate price and | ow i nconme units.

MR COLLINS: So you're --

MR. HOLMES: At the request of the Reed-
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Cooke Nei ghborhood Associ ati on and the ANC.

MR, COLLINS: So in building up to that
hei ght, 50 feet, you -- |'m confused. You' ve been
saying that the issue here is height and we need to
stick to Reed-Cooke 40 feet. Yet, you built a
building i mediately to the south at 50 feet.

MR HOLMES: Correct. ANC and the Reed-
Cooke Nei ghbor hood Associ ati on asked that we woul d - -
if we woul d do t hat and provi de noderate price and | ow
income units as a result of that, as per the Reed-
Cooke Overlay exception.

MR. COLLI NS: Ckay. So are you saying
t hey made you do it?

MR. HOLMES: No, they asked us to do that.
W worked with themfor a long tine and so we agreed
to do that.

MR. CCOLLINS: Ckay. You talk about the
potential for adverse inpacts on your site to the
north if M. Kostelac builds his project as he has
designed it at 50 feet with a 10 foot penthouse. |Is
that right?

MR, HOLMES: Yes.

MR. COLLINS: kay. D d you ever think of
the adverse inpacts on M. Kostelac's property when

you built your's to the south at 50 feet?
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MR HOLMES: At the time we went in, M.

Kostelac had a 69 foot building approved. No, |
didn't think that ny 50 foot buil ding would i npact his
69 foot buil ding.

MR CCLLI NS: Wasn't that, in fact,
reversed by the --

MR. HOLMES: Subsequent to his approval,
yes.

MR. COLLINS: Al right.

MR. HOLMES: And to our approval.

MR. COLLINS: And to your approval. In
the site to the north, you nentioned that you own t hat
property?

MR. HOLMES: Correct.

MR COLLINS: Under what -- what is the
entity that you own it under?

MR, HOLMES: WAPL LLC

MR. COLLINS: Is that the only entity, the
sole, do you own 100 percent of the property under
that or does that entity own 100 percent of the
property?

MR, HOLMES: Yes.

MR. COLLINS: There's no one el se who has
any ownership interests in that property?

MR. HOLMES: Not as determ ned yet, no.
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MR. COLLINS: What does that nean?

MR. HOLMES: There's a question -- well,
there's a question. If you want to open it up to a
| awsuit, there's a question on whether or not one of
the quick claim deeds derived from an individual
whet her that | ady was forecl osed upon prior to that.
We bought it fromthe trustee and the entity which was
the Ralph D. Kaiser Conpany, which foreclosed the
property in 1995. W have a deed showi ng us we own
100 percent of the property.

MR. COLLINS: GOkay. And do you renenber
on your property to the north how many | eaking
underground storage tanks were renoved from your
property?

MR. HOLMES: No, | didn't own the property
at the tine.

MR. COLLINS: In the sunmer of 20037

MR HOLMES: | didn't own the -- | bought
the property in June of 2005.

MR. COLLINS: Have you ever deni ed access
to D.C. or King's Creek or Anbco to do renedi ati on on
t hat property?

MR. HOLMES: | have never deni ed anybody
access to that property. King s Creek has never asked

me, to nmy know edge, for access to that property to do
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remedi ation. BP Anoco just finished another set of
remedi ations on that site. But, as | said, we bought
the property in June of 2005. In February of 1998,
the District issued a letter to BP Anbco sayi ng that
they were the responsible party.

MR. COLLI NS: Just continuing with the
contam nated soil issue. As part of your variance and
speci al exception project at Adans Rowto t he south of
the site, do you recall what the FAR i ncrease was that
you got ?

MR HOLMES: | believe it was 2.66. |Is
that right? 2.75.

MR, COLLINS: 2.75.

MR HOLMES: So it's 2.95 with the
basement | evel counted.

MR COLLINS: Did you rely in part upon
the presence of contamnated soil to justify the
zoning relief?

MR HOLMES: No, our issue was the water
table with how deep we could go with the water. The
wat er table there was a streamthat is still, | guess,
active underground there that used to have it's final
nexus, | guess, at Chanpl ain and Kal orana when it was
a streamthat was visible and now runs down gradi ent

fromthe north of the site, north of Chanplain Street
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underneath the properties all the way south, if you
will, to the bottom of Chanpl ain.

MR. COLLINS: So you never testified in
t hat case about site contam nation?

MR, HOLMES: No, | didn't say | didn't
testify about site contam nation. You asked ne if
hei ght was a result of the site contam nation. The
water table was the result of ny site contam nation
My height, excuse nme, not ny site contam nation.

MR.  COLLI NS: Al right. And you
ment i oned you have al so gotten other BZA variances in
other buildings on -- in the area?

MR. HOLMES: Just the Adans Al |l ey project.

MR. COLLINS: Adanms Alley?

MR HOLMES: Yes.

MR. COLLINS: Do you recall how much the
FAR i ncrease you got on that site?

MR HOLMES: No, | don't.

MR COLLINS: If | said 2.94, would that
surprise you?

MR HOLMES: Not at all.

MR. COLLINS: And that building you put,
| think you testified, two additional floors on top?

MR,  HOLMES: W put two floors on it.

It's a four story. Well, three and a half story
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buil ding. The I ower level is subnmerged, except that
one end.

MR COLLI NS: You nentioned that the
King's Creek project would block the light and air to
t he devel opnent on your site?

MR. HOLMES: Correct.

MR. COLLINS: Can you describe --

MR,  HOLMES: The additional height --
par don ne?

MR. COLLI NS: Can you describe how the
addi ti onal hei ght woul d bl ock?

MR. HOLMES: Sure. How about if | pass
out sone shadow studies? Can | do that?

MR COLLINS: Sure.

MR. HOLMES: GCkay. |'masking you. |It's
your turn.

MR, COLLINS: Well, I'"m not running the
show.

MR. HOLMES: Is that okay, M. Giffis, if
| wal k this side?

CHAI RPERSON GRI FFI'S: Okay. And this is
in response to M. Collins' question. I's that
correct?

MR HOLMES: Yes.

CHAlI RPERSON GRI FFI'S:  You can have a seat

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

289

and we' Il look at this. Do you have a copy?

MR, CCLLINS: No.

CHAlI RPERSON CRI FFI S: Is that both of
then? Okay. And what is this show ng us?

MR. HOLMES: This is a shadow study of the
proposed buil di ng. These are agai n t he docunents t hat
we had that we derived from the BZA | understand
t here has been sone changes in the | ast week or so or
at | east sonme subm ssions that have changed. W don't
have copi es of that.

CHAI RPERSON GRI FFI'S:  Okay.

MR HOLMES: W have not been afforded
copi es.

CHAI RPERSON GRIFFI'S:  Can | --

MR, HOLMES: W didn't get a chance to
tal k about that.

CHAI RPERSON QR FFI S: Actual |y,
technically, we have just to be able toread this, the
white is the proposed structure?

MR HOLMES: The white and it's all in
gray now, but it's a U shaped buil ding, so the darker
gray building on the right of the page is the existing
-- is The Brass Knob building and the proposed
buil ding as the plans that we got that were submtted

originally to the BZA
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CHAI RPERSON GRI FFI'S:  And this is | ooking

at what's in front of us is Chanplain Street?

MR. HOLMES: To the -- yes, correct. So
we have about 50 percent of our building or nore now
in shadow at the 10:00 a.m setting. At 12:00 p.m,
excuse nme, again the courtyard area is the open area
sort of in the bottomthere that you see i s surrounded
in shadow now the whole tine. The original -- the
idea here in the cormmunity and all on this building
was there was an old alley.

If you ook at your -- what M. Collins
submtted with respect to the based book outline of
the block, with the individual lots onit, youll see
Chanpl ai n Pl ace.

CHAI RPERSON GRI FFI'S:  Right.

MR HOLMES: |It's still showi ng on that.
That's the old alley that was subsequently closed.
It's part of our lot. In nmeeting with the community,
what we tal ked about was kind of opening up that area
again to allow light back into the street. So we
basi cally have two buildings with a connection at the
end at the alley, soit's a U shaped type of building
where we have opened the center court all the way as
far back as we can go and still get a building in the

rear of the building. | believe it goes back about 58
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feet fromthe sidewal k.

CHAI RPERSON GRI FFI'S:  Ckay.

MR. COLLINS: Does this shadow-- is it ny
turn?

CHAlI RPERSON GRI FFI' S: Yes.

MR.  COLLI NS: Does this shadow study
represent the existing roof structure plan that's
before the Board today?

MR,  HOLMES: This represents what you
submtted to the Board, yes.

CHAI RPERSON GRI FFI'S:  No, but just to be
clear, you said that this doesn't reflect the
revisions that are submtted in the plans today.

MR. HOLMES: W were never given copies of
t hat, even when we asked.

CHAI RPERSON  GRI FFI S: So we have a
di fferent penthouse. |Is that correct?

MR COLLINS: That's correct. Isn't, in
fact, your building casting alot of shadowon itsel f?

MR. HOLMES: W buil di ng?

MR,  COLLI NS: The building that you
proposed to build, the U shaped buil di ng that you j ust
t al ked about .

MR. HOLMES:. Stepped back from35 feet to

40 feet at the rear on that side, specifically, so it
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doesn't cast shadows on the other part which is at 40

feet. That's not to say that a wall doesn't case a
shadow. That is to say that at matter-of-right
height, I'm aware of what |'mdoing in terns of the

design with the architects and we try to design the
project so -- to allowthe nost light and air that we
can inside of it.

MR. COLLINS: So you designed t he buil ding
to be 35 feet where it abuts on the south. Is that
what you sai d?

MR HOLMES: The | ower end.

MR COLLINS: 1Is that 35 or bel ow that?

MR HOLMES: It's a little below 35 feet
actual ly.

MR COLLINS: Below 35 feet. And so a 40
foot matter-of-right building would still cast a
shadow. Is that right?

MR. HOLMES: On that rooftop of that part
of the building?

MR. COLLINS: As you are showing on this
pl an.

MR. HOLMES: That's a rooftop, right.

MR COLLI NS: And with an 18.5 foot
pent house on top of that?

MR. HOLMES: No, we don't do 18.5 foot
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COLLINS: As a matter-of-right?

HOLMES: We don't have high speed

COLLINS: No. |If the subject property

was built toa mtter-of-right of 40 feet with an 18.5

f oot pent house.
MR.
property or thi
MR.

t oday.

2

2

f eet.

2 3 3 3 3%

shadow?

2

MR.
MR.

10 foot higher.

(202) 234-4433

HOLMES: The subj ect bei ng Dom ni que' s
S property?

COLLINS: The subject of this hearing

HCOLMES: Ckay.

COLLI NS: If that was built to 40

HOLMES: Correct.

COLLINS: Wth an 18.5 foot penthouse.
HOLMES: Right.

COLLINS: As a matter-of-right.
HOLMES: Right.

COLLINS: Wuldn't it cast a simlar

HOLMES: No.
COLLINS: Wy not?
HOLMES: Because the other buildingis

And why it's 90 --
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COLLI NS: Let's do the math.

HCOLMES: Ckay.
COLLINS: 50 --
HOLMES: Let's do the nmath.

COLLI NS: The proposed building 50

HOLMES: Do width too or just height?

COLLINS: The proposed building, 50

HOLMVES: Yes.

COLLI NS: Plus how tall is the roof

structure on top of the proposed buil di ng?

what ?

MR.

2 2 3

2 2 3

VR.

HOLMES: O whose buil di ng?
COLLINS: O Dom ni que's buil di ng.
HOLMES: It's cast at 10 feet.

COLLINS: 10. Sothat's 50 plus 10 is

HOLMVES:  60.
COLLINS: Ckay.
HOLMES: You can do the nmath.

COLLINS: A matter-of-right. Well,

you' re having a problem

this.

(202) 234-4433

VR.

VR.

HOLMES: |' mnot having a problemw th

COLLINS: 40 -- the matter-of-right is
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40 feet.

MR.  HOLMES: I'"'m very clear on what's
goi ng on.

MR. COLLINS: The matter-of-right is 40
feet?

MR HOLMES: Correct, yes.

MR. COLLINS: Ckay. And the matter-of-
right penthouse is 18.5 feet?

MR HOLMES: No, that's not matter-of-
right, that's the highest you can go with a pent house.

MR COLLI NS: So that's not matter-of-
right?

MR. HOLMES: That's the highest you can go
wi th a penthouse.

MR. COLLINS: So what kind of relief do
you need to go to 18.5 feet?

MR. HOLMES: | don't know that you do.

MR. COLLINS: kay. So 40 feet plus 18.5
feet is 58.5 feet. [I'll do the math.

MR. HOLMES: Ckay.

MR. COLLINS: COkay. Now, so a 58.5 foot
high matter-of-right project conpared to a 60 foot
tall proposed plan with a roof structure much further
pul | ed back.

MR. HOLMES: Right.
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MR. COLLI NS: Wul d yield what kind of

shadow di fference in these plans you showed us?

MR, HOLMES: Is it your suggestion that
t he pent woul d be at 50 percent | ot occupancy? As it
is nore than that now?

MR. COLLINS: |I'msorry, the lot?

MR.  HOLMES: The penthouse structure
itself is 60 percent of the site.

MR. COLLINS: On your building?

MR.  HOLMES: Under your questioning
whether | can go to 18.5 feet, it couldn't cover 60
percent of the rooftop.

MR. COLLINS: No, that's right.

MR. HOLMES: Under this -- pardon ne?

MR COLLINS: That's correct.

MR. HOLMES: Under this existing plan it
does. It covers 60 percent of the lot with the pent
itself. It's the width that casts the shadow, not
j ust the height.

MR COLLI NS: I'"ve lost you. You are
saying that the plan that's before the Board t oday has
a 60 percent --

CHAI RPERSON GRI FFI'S: | think I understand
what he is saying. You're saying that in 58.5 feet,

which is 40 feet plus 18.6, an 18.6 penthouse, is
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di fferent shadow casting than a 50 foot buil ding and
a 10 foot penthouse, because the penthouse structure
is going to have a different nassing.

MR. HOLMES: Absolutely.

CHAI RPERSON GRI FFI' S:  And you' re saying - -

MR HOLMES: A different width. It's not
just the height. If I'mtalking about a 10 foot w de

thing that goes 60 feet, that shadow noves fairly

qui ckly across that. When you're talking about
sonething that goes 60 feet wde, it covers for
several hours. |In the shadow study that was presented

here, we go from 10: 30 to 3: 30.

CHAI RPERSON GRI FFI'S:  Okay.

MR. HOLMES: Five hours are m ssing.

CHAI RPERSON GRI FFI'S:  Under st ood.

MR COLLI NS: How far back from the
northern side of the -- M. Kostelac's property is the
pent house set back? Do you know? On his plans today.

MR. HOLMES: On the plan today?

MR COLLINS: Yes.

MR HOLMES: O the one that was submtted
originally?

MR. COLLINS: Wwell, we're tal king about
t he plan today.

MR. HOLMES: | don't know t hat.
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MR. COLLI NS: Ckay. So you don't know

whet her your drawi ng here represents what the current
plan is or not.

MR, HOLMES: My draw ng represents what
was submitted by the applicant to the BZA.

MR COLLI NS: But not what is in the
record today.

MR. HOLMES: Again, if it's unclear, |
don't have a copy of what was subnmitted today. | have
only the original subm ssion as afforded by the BZA

MR. COLLINS: Let's go back to your Adans
Row project. You said that your party status request
here today states that the King's Creek project would
cause undue concentration of popul ation and
overcrowding of land. |Is that right?

MR, HOLMES: Yes.

MR. COLLINS: And you base that upon the--
what the --

MR. HOLMES:. The 90 sone percent occupancy
of the |lot.

MR.  COLLI NS: Wiich is an existing
condi tion?

MR. HOLMES: No, the conpounding of it.

MR.  COLLI NS: Compoundi ng of the 1ot

occupancy probl enf?
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MR,  HOLMES: Well, the |ot occupancy

exi sts.

MR COLLINS: Yes.

MR HOLMES: It's 90 sone percent. \Wen
you're going up an additional to 60, asking for an
additional 10 feet and having that w dth and mass up
there, that it does conpound the situation, yes, in
terms of its light and air and what shadow it casts.

MR. COLLINS: Wwell, we're tal king about a
new - -

MR. HOLMES:. Sonet hing wi der, cast a wi der
shadow.

MR.  COLLI NS: The question was undue
concentration of popul ati on and overcrowdi ng of | and.
That's what you said woul d happen on this project.

MR. HOLMES: Right. 1In an area where 60
percent is the zone, yes, when 90 sone percent.

MR. COLLINS: Do you understand what it is
that requires this |ot occupancy to be at 92 percent
on this plan?

MR, HOLMES: What it is that requires it
to be that?

MR. COLLINS: Wiy it's 92 percent.

MR. HOLMES: Because there's an existing

building that's on that at two stories, 24 feet, |
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bel i eve you testified.

MR. COLLINS: GOkay. Wen you built your
building to the south at 2. 75 FAR, was t here any undue
concentration of popul ati on or overcrowdi ng of | and on
t hat project?

MR. HOLMES: 7 percent increase inthelot
occupancy.

MR. COLLINS: |I'm not tal king about | ot
occupancy. We're tal ki ng about undue concentrati on of
popul ati on.

MR HOLMES: ['"m not sure | understand
what you mnean.

MR. COLLINS: Well, |ot occupancy doesn't
relate to undue concentrati on of population. | think
t hat FAR does.

HCOLMES: Ckay.

COLLINS: Wuld you agree?
HOLMES: Sure, yes.

COLLINS: Ckay. So you went --
HOLMES: FAR is calculated as --
COLLINS: -- to 2.75 FAR --
HOLMES: Right.

COLLINS: -- from1.8

HOLMVES: Correct.

» 3 3 3 3 3 3 D DD

COLLINS: Were you causing an undue
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concentration of popul ati on?

MR, HOLMES: No.

MR. COLLINS: Oh. How about overcrowdi ng
of | and?

MR HOLMES: Because two-thirds of our
basement |evel is counted as FAR as a result of the
t opography of the site. So it's not |ike we built an
additional level there. Just because we're greater
than 4 feet above the sidewalk that it starts
counti ng. And then in order to keep at |east the
basenment units from being conpletely in darkness, at
sonme 14, 15 foot below grade, the rear units were
allowed to be raised up. And as a result of that,
addi ti onal FARwas cal cul ated into the site because of
t he southern part of the building.

MR COLLINS: Um hum

CHAI RPERSON GRI FFI'S:  Okay.

MR. HOLMES: No nore additional building
feet were added, if that's the question. The building
feet that | was allowed to build were built.

MR. COLLI NS: Ckay. But sonme of those
j ust happened to be above ground t hat woul d ot herw se
be --

MR, HOLMES: Correct.

MR. COLLINS: -- sonmewhat bel ow ground.
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CHAI RPERSON GRI FFI'S:  Next question.

MR. COCLLI NS: And what about -- okay,
that's it. No nore. Thank you.

CHAI RPERSON CGRI FFI' S:  Thank you very much.
Any followup fromthe Board? Very well. Thank you
very nmuch, M. Holnmes, we do appreciate the case
presentation today. GCkay. Well, there we are. 3:13,
the norning is not quite done yet. Wiy don't we
assess?

You know, M. My, here's the situation
Now, just to be clear for everyone that's blankly
staring at me, ny understanding is the fact that our
af ternoon case may have a prelinmnary matter. But you
know what, | don't think that would inpact this.
Let's set a date on this and we're going to continue.
As far as | understand, we have now gone through the
entire applicant's presentation. The party in
opposition has also presented their case and been
crossed.

We have gone t hrough all of the persons in
support and persons in opposition. Wat's left is our
Government reports, O fice of Planning, the ANC. The
record is being kept open for them and then we have
closings. | would like to set this for a date fairly

soon. M understanding was that the ANC wanted this
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no sooner for decision, just to put it all in a
framework, no sooner than the 14'" Is that vyour
reflection?

MR. COLLINS: They wanted the record | eft
open until March 13'" to subnmit, so that they had two
weekends.

CHAI RPERSON GRI FFI'S: R ght.

MR. COLLINS: And we asked for three days
inadditionto respond, if we had to, to anything that
t hey m ght have rai sed.

CHAI RPERSON QR FFI S: Excel | ent.
Excel | ent.

MR. COLLINS: And so the decision could

theoretically be the foll ow ng Tuesday, whi ch woul d be

the 227

CHAI RPERSON CRI FFI S: Which would be
trying to get us to the 4'" of April, correct?

MR COLLINS: It would be --

CHAI RPERSON GRI FFI'S:  Is that what you're
sayi ng?

MR, COLLINS: -- either Mrch 22" or
what ever that date is.

CHAI RPERSON GRI FFI'S: R ght.

MR. COLLINS: O April whatever.

CHAI RPERSON  GRI FFI S: |  think we'l
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definitely set this at a regul ar schedul ed neeti ng, as
our hearings are incredibly packed, today being a
great exanple of it. | think what | would Iike to do
is, M. My, if it doesn't cause any great -- here |
t hought | had a good option. Let's just get through
this right here.

M. Collins, M. Holnes, what if we were
to set this at the 14'" of March in the norning?
Actually, why don't we do it in the afternoon? The
first case in the afternoon, M. My? Do you have any
difficulty with that? W've got a very packed day,
but we don't have a lot of tine left onthis, interns
of hearing. That gives us an opportunity to actually
have the ANC present, if they wanted to, or submt
what ever they needed to into the record. That's
certainly tinely enough. Conceivably, at that point,
we could turn around and set this for decision on the
4",

s there any scheduling difficulty with
that date, M. Holnmes, party in opposition, M.
Col I'i ns?

MR, COLLINS: Only that in that case if
we're doing it on the 14'"™ and the ANC is submitting
on the 13'", do | still get the three days to respond

to their issues?
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CHAI RPERSON GRI FFI'S:  Yes. Actually, nore

than that, in that on the 14'", we will set our
subm ssi on dat es.

MR. COLLINS: Ckay.

CHAI RPERSON GRI FFI S: Which would be a
week after that. |'massuming on the 14'" everything
will then be conplete. So I don't think we will have
ot her hearings scheduled. Very well, if there's no
difficulty with that then, party in opposition, any
difficulty with continuing the hearing on that date in
t he afternoon?

MR. HOLMES: Do you need nme present?

CHAI RPERSON GRI FFI S: It's not required
no. O course, we will have the Governnment reports
that will be offered and they woul d be avail able for
cross exam nation, if needed.

MR, COLLINS: Question?

CHAI RPERSON GRI FFI'S: Yes?

MR. COLLINS: Several things were asked to
be submtted into the record. Do they get submtted
before the 14'" or after the 14'"?

CHAI RPERSON GRIFFI'S: | think it woul d be
-- | think we should have, especially the econonc
st at ement numbers before the 14'". | think we could

have that. You tell nme if it's realistic to have it
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t he Thursday before, which is what day or rather the

Wednesday before, which is getting very close to,
that's March 8" at 3:00.

MR. COLLINS: That sounds like it's going
to be very tight.

CHAI RPERSON GRI FFI'S:  Huh?

MR. COLLINS: Can we have until Tuesday?
Could we just do it on the 14'"? Can we submit it on
the 14'"?

CHAI RPERSON GRI FFI' S:  Yes, if you haven't
before, let's get it in.

MR COLLINS: Sure.

CHAI RPERSON GRIFFI'S:  If not, we'll | ook
for it on the 14'". Ckay. Anything el se?

MR, CCLLINS: No.

CHAI RPERSON GRI FFI S: Everyone clear on
schedul e then, subm ssions? Wew. Excellent. Very
well then. W will see you on the 14" first thing in
the afternoon. We'Il get through this, as | said,
with what's left over on the case at that tine and
have the rest of the information submtted in. W
will notify the ANC by phone call about the
rescheduling of the hearing, so that they wll be
aware of it, but you, obviously, can talk to and

communi cate with them al so.
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Very well. 1|s there anything el se for the
nor ni ng session, Ms. Bailey?

MS. BAILEY: No, M. Chairman.

CHAI RPERSON GRIFFI'S: Very well. Thank
you very much. At this tine then, let's adjourn the
nor ni ng session and I' Il make a qui ck announcenent for
the afternoon. W' re going to take 15 m nutes, so |
can get sone of the Board Menbers sonething to eat, so
that they don't pass out while listening to the next
exciting cases. |I'mgoing to try and bring a quorum
back as quickly as possible.

|  would ask your indulgence for 20
m nutes, so that we can do that and then we will cone
back and other Menbers will be joining us. 1'll also
make note for the norning, as that applicant hasn't
left let, we've lost the Zoning Comm ssioner just
towards the end of that session. He will be delivered
the entire transcript on this and is anticipated to
decide on that case and wll be scheduled to be
present on the 14"

That being said, we will see you all very
shortly. Thank you.

(Wher eupon, the Public Hearing was
recessed at 3:20 p.m to reconvene at 4:07 p.m this

sanme day.)
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AF-T-EERRNOON S-E-S-S-1-ON
4:07 p.m
CHAI RPERSON GRI FFI S: Good afternoon,
| adi es and gentl enen. Let nme call to order our
af t ernoon sessi on of the Board of Zoni ng Adj ust nent of
the District of Colunbia. This is the 28" of
February 2006. M nane is Geoff Giffis, Chairperson.
Joining nme today is the Vice Chair, Ms. MIller, and
M. Etherly. Representing the National Capital
Planning Conmission with us is M. Mnn and our
representative fromthe Zoning Conm ssion is several
this afternoon, but we're proceeding ahead with our
schedul e.
| do appreciate everyone's patience with
us. We have had one very full day. W're going to
get to this afternoon schedule inmediately. o
course, copi es of today's hearing agenda are avail abl e
for you. A very inportant aspect that | can now say
is welconme you all to our new hearing roomas it has
been reconfigured. Sonme of you have been here over
the last couple of weeks as we have finished up the
details of it. It has been reconfigured both on this
si de and on the other side for your convenience in the
publ i c access.

And inportantly today, | can say we are
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now bei ng broadcast |ive again on the website. So get
out your conbs, brushes and turn off your cell phones
and beepers. O course, the other aspect is the Court
Reporter, who is naking the official transcript for
t he record.

Attendant to that, there are several
things. W would ask that you fill out w tness cards
if you haven't previously done that or are here for a
new case. Two witness cards are to be filled out and
givento the reporter prior to comng forward to speak
to the Board. When you are going to present testinony
for the Board, you wll just need to sit, nake
your sel ves confortabl e and state your name and addr ess

for the record. The m crophone shoul d be on when you

dothat. | will giveinstructions if that isn't being
perfectly followed, but you wll catch on very
qui ckly.

The order of procedure for special
exceptions and variances is as follows: First, we
hear the case presentation fromthe applicant and al
of their wtnesses. W then go to the CGovernnent
reports attendant to the application, the Ofice of
Pl anning, Department of Transportation, whatever
agency has put in a report on this application or

particul ar application.
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Third, we go to the Advi sory Nei ghborhood

Conmi ssion, the ANC Fourth, we wll hear from
persons or parties in support of an application.
Fifth, is persons or parties in opposition to an
application. And, sixth, finally, we return to the
applicant. They are given an opportunity to provide
rebuttal witnesses and cl osing renarks.

We have in the afternoon case, | know, an
awful lot of party requests, party status requests.
Let me just state in ny opening remarks if you are
granted party status, even in the case we'll continue
and the new case this afternoon, when you are called
for your case presentation, you are to do that inits
entirety. You open, you call your w tnesses and you
cl ose.

Oten tines there is a m sunderstandi ng
that we get to closings and | turn to the applicant
for those closings and the parties in opposition or
support are expecting to have tinme for closings. So
hopefully 1'Il reiterate this as we go further on,
but, please, note if you are a party participant that
you do all of your case presentation in one.

O course, interspersed between all of
those, every tine you are a witness, you are al so open

to cross exam nation. Cross exanm nation, of course,
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is the ability of those participants in an
application. The applicant and parties, those are the
ones that can cross exam ne the w tnesses.

We have all sorts of rules, regulations
and procedures regarding that, but 1'mgoing to keep
my direct specifics to certain circunstances we get
into in each of the cases. But it should be clear for
everyone's participation that today we are creating a
record for the Board's deliberation and decision.
Attendant to that, we woul d ask that anythi ng t hat you
want in the record be submtted in witing or orally
submitted in the hearing roomtoday.

O course, the Sunshine Act requires that
al | our procedures be conducted i n the open and before
the public. Qur rules, regulations and procedures
allow this Board to enter into Executive Sessions,
that's for purposes of reviewing the record and/or
deliberating on the case. And those Executive
Sessions are, in fact, in accordance with the Sunshi ne
Act .

But the i nportant thingto understand here
is that everything that is done for our understandi ng
and our decision has to be created here before us
today in this hearing room or submtted into the

record. W will, at the conclusion of the hearing,
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the public hearing, nake note of when we wll set
sonmething for decision and we wll also be very
specific if we require additional information to be
part of the record for our deliberation.

Again, we will get to that towards the end
as we get into specifics, but we will be very clear on
what is to be submtted and when it is to be submtted
into the Ofice of Zoning.

Let ne say a very good afternoon to Ms.
Bailey with the Ofice of Zoning on ny very far left,
Ms. G azer representing the O fice of Attorney General
with us and also M. My.

At this tinme, | would |like to have anyone
that is here present and is anticipating providing
testinmony before the Board, if you would, please,
stand and give your attention to Ms. Bailey, she is
going to swear you in.

MS. BAI LEY: Woul d you, pl ease, raise your
ri ght hand?

(Wher eupon, the witnesses were sworn.)

CHAI RPERSON GRI FFI S: Excellent. Thank
you all very nuch. That being said, the Board can
entertain any prelimnary matters. Prelimnary
matters are those which relate to whether a case w ||

or shoul d be heard today, requests for postponenents,
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conti nuances, w thdrawal s, whet her proper and adequat e
notice has been provided, these are elenents of
prelimnary matters.

|"m going to ask Ms. Bailey, if she is
aware of any prelimnary matters for the Board's
attention.

MS. BAI LEY: M. Chairman, and to
everyone, good afternoon.

CHAI RPERSON GRI FFI'S: Good aft ernoon.

M5. BAILEY: Staff does not have any at
this time, sir.

CHAI RPERSON GRI FFI' S: Excellent. Is there
anyone here present that has a prelimnary matter? |If
t hey do, they can cone forward and have a seat at the
table. Yes? Good afternoon.

MR. FECLA: Good afternoon, M. Chairman.
For the record, Phil Feola with Pillsbury Wnthrop
Shaw Pi tt man.

CHAI RPERSON GRI FFI'S:  Di d you bri ng enough
beads for the rest of us? GCkay. Go ahead.

MR, FEOLA: I would actually rather be
here than Mardi Gras, so that's what | wanted to do.

CHAI RPERSON GRI FFI S: You weren't sworn
in, were you?

MR, FEQOLA: No, | wasn't.
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CHAI RPERSON GRI FFI'S:  Go ahead.

MR. FEOLA: kay. So | have not conmitted
perjury, that's good. W represent the Friends of St.
Patrick's Episcopal Day School, which is the case
that's scheduled to be heard second on the agenda
today. And given the hour of the day and the late --
the likelihood that it's going to be very |ate when
that case gets called, | would |like to nove the Board
to hopefully start that case, at |east get through
part of that case interns of prelimnary matters, but
t hen nove the case until a day in which the Board may
have the whol e day avail able for that case.

And | have been told by staff that there
is an opportunity that that might be on June 13'"
which is a long tine away for us. | nean, we filed
this application in Septenber, but if we can have sone
assurances that, because there are a | ot of issues, a
| ot of people involved inthat case, we could start in
t he norni ng and pretty much cl ose the record whenit's
time to go honme, we could -- we're not happy, but we
can live with that tine frane

CHAI RPERSON R FFI S: Ckay. | think
that's an excellent consideration and I do apol ogi ze
for everyone that's here today. Someti mes our

schedule is set so far in advance we can't anticipate
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how | ong certain things are going to take and today
was a prinme exanple of that. Il think it's
i nconcei vabl e that we would get through the entire
case of St. Patrick's, but we do have another
prelimnary perhaps in the case right before it.

However, why don't you have a seat, M.
A asgow and M. Nettler? M. Feola, though | don't
believe that you are off base in requesting an entire
day, and | think that is actually very efficient and
effective use of tinme for the anount of material that
we will get through, | agree with your statenent
however, that we could take up sone prelimnmnary
matters today as i n establishing party status and t hat
way we would, of course, be able to continue in
preparation for the 13'"" of June.

But let's step back a nonent and hear, M.
@ asgow, you have another prelimnary matter?

MR. GLASGOWN Yes. W have a prelimnary
matter. W have had sone prelimnary di scussions with
M. Parker and with M. Nettler and we're talking
about in postponing the hearing for the --

CHAI RPERSON GRI FFI'S:  Case 173377

MR GLASGOW Correct. And also to a June
dat e. There has been sone action by the H storic

Preservati on Review Board. W plan on going back to
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the Review Board, get some further clarification on
that and then com ng back to the Board after we have
been back to the Revi ew Board.

CHAI RPERSON GRI FFI'S: Ckay. So there's no
reason to -- and your positionis there is no business
for the Board today. You woul d rather postpone to
June?

MR GLASGOW W have talked with M.
Parker on that and we would rather postpone unti
June.

MR. NETTLER  Let ne just, | did have a
di scussion. Richard Nettler for the Hotel Tabard and
we did have a discussion as | think M. Parker was
going to relate to you at the beginning of this
matter. The Historic Preservation Review Board did
adopt a staff recomrendati on which did not approve of
t he concept plan that was presented to it |ast week,
which is the predicate upon which you had been
proceedi ng and whi ch woul d have been t he predi cate for
our testinony today.

Qoviously, if that project was conm ng
back, we would -- if that was a project that was goi ng
to be before you, we would want to go forward, since
my understanding is that M. G asgow is hoping to

bring before the ReviewBoard a different concept than
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what i s today and what the Board dealt with | ast week,
then there wouldn't be a basis for us to go forward
with dealing with the project that is in a sense noot.

CHAI RPERSON GRI FFI S: I's that a correct
assunption, M. G asgow?

MR GLASGON Well, we have to | ook and
see. W have to sit down with the Review Board staff
and see what it is they will and will not support.
Wet her we want to go forward with or w thout that
support back to the Review Board, so that the degree
of change in the plans and howit affects the exterior
of the building, we don't know at this point in tine.

CHAI RPERSON GRI FFI'S:  Okay. Change your
position, M. Nettler?

MR NETTLER Well, I'mstill hesitant to
have us responding to a programwhich I know has been
rejected and I'msure you don't want to have to dea
with a programthat has been rejected by the Review
Boar d. And so I'm not in the position to try and
waste people's tinme. And | just hope that that's what
this exercise will not do is be a waste of tine.

CHAI RPERSON GRI FFI S: Ri ght . But there
does seem to be a bit of unknown. |  nmean, but
obviously things have a |arger percentage of change

than not to change.
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MR  GLASGOW I think what ends up

happening in the process that we have is you have two
di fferent approval processes, Historic Preservation
Revi ew Board and the BZA, in this case. And at sone
point in tinme they have to intercept. Now, which one
goes first to what degree has been a matter of debate
off and on with, you know, the staffs within the --

CHAI RPERSON GRI FFI'S: R ght.

MR. GLASGOW -- Ofice of Planning, with
BZA, because | have had cases where we had a concept
approval and, you know, you said well, you need to
prove your case here, too. You know, it's not just a
given. So in this case though, it seens that there
shoul d be sone further discussion and work wi th HPRB
before the project conmes back to BZA

MR. NETTLER: | think it woul d be hel pful
to have the Ofice of Planning's position on the
record about that.

CHAI RPERSON GRI FFI' S:  Yes, M. Parker, the
much tal ked about today?

MR PARKER Good afternoon, Travis
Parker, the Ofice of Planning. In light of the
denial by HPRB, | don't think that the plans in front
of us now are a reliable indicator of what the final

project is going tolook Iike. And OP would recomrend
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that we not proceed today with discussion of those
pl ans under the -- based on the fact that they wll
nost |ikely change if they are going to be approved by
HPRB and wi t hout an appeal to the Mayor's agent. What
formthat takes, whether it's a postponenent, we don't
have a recommendati on.

CHAI RPERSON GRI FFI S: But clearly not
supportive of going ahead today with the application
as it is.

MR. PARKER:  Absolutely not.

CHAI RPERSON GRI FFI'S: (Okay. That seens
like that is a good census. Far be it for ne to step
in the way. Let's check, as seens to be our thene
today, we'll go through our schedule. And we are
noticed very far out and we're full beyond that. |
wi |l propose the afternoon of the 27'" of June.

MR. GLASGOW (Ckay. Everybody okay?

MR. NETTLER. | don't think anybody has,
on ny side, anything planned for that day yet.

CHAlI RPERSON GRI FFI S: Oh, did | say '07
al so? M. dasgow, difficulty?

MR, GLASGOW  No.

MR. NETTLER  Ckay, June, Tuesday, June
27'"?

CHAI RPERSON GRI FFI'S: Yes.
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MR. NETTLER  Afternoon.

CHAI RPERSON GRI FFI'S: R ght.

MR. NETTLER  Ckay.

CHAI RPERSON R FFI S: Ckay. At this
point, howfar in are we? It's hard to predict. |I'm
going to try not to schedul e nuch el se that afternoon
with the understanding that the Board will have to
come up to speed on, you know, new draw ngs and new
applications and we may end up, essentially, starting
over. Although, | don't know. Wth that then, let's
set a filing schedul e.

MR. NETTLER  Ckay.

CHAI RPERSON GRI FFI'S: So that we're all in
great preparation by the 27'" You don't know any
other schedule, M. Gasgow, at this point for
preservation review at all, mlestone dates?

MR GLASGOW No, | don't know of f hand.

CHAI RPERSON GRI FFI'S:  Okay. Wy don't we
set then that all subm ssions would be in for changes
and revisions by the 14'"" of June, which is Wednesday
at 3:00, and served at the sane tine. That woul d get
enough time. That's, if I'mnot m staken, two weeks
preparation and review for the hearing on the 27'"
Any difficulties with that, M. Nettler, M. d asgow?

MR, GLASGOW  No.
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MR NETTLER  No.

CHAI RPERSON GRI FFI'S:  Okay. GCh, we have
one other -- is the ANC present today, 2B?

MR BJORGE: Yes.

CHAI RPERSON GRI FFI S: l"m sorry, you
should be involved in this, too. W also have the
Sci ence Services Party. Are they present?

MR. NETTLER. They had to | eave.

CHAlI RPERSON CRI FFI S: They did? Ckay.
Any difficulty with that schedul e?

MR. BJORCGE: Could you give nme the filing
date again? Was it the 13'"?

CHAlI RPERSON CRI FFI S: Yes. Vel |, what
we're going to do is have -- essentially, it's an
applicant's filing of the 14" of June. Well, that is
true, whether the ANC woul d have enough tine to --

MR. BJORGE: That is a bit problematic.
We have our neetings on the second day of the nonth.
If we're filing in md June, then we're not going to
have time to review it in advance of the 27'" hearing
unless we hold a special neeting, which is very
difficult.

CHAI RPERSON GRI FFI'S:  Well, | don't think
-- in fact, 1 don't think we need to step on your

schedule. M. d asgow coul d be aware of your schedul e
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and, you know, conceivably they are presenting to you
in June with enough tine to take the ANC s conments to
submt. It's kind of what we normally do, so with the
filing to the Board by the 14'" So that woul dn't
precl ude them being ready and able to present to the
ANC.

MR. BJORGE: I would just say that if
we're |ooking at the material for the first tine at
our June neeting, we will probably not have had enough
tine to evaluate it at that nonent. | would, of
course, like to see sonmething at |east two weeks in
advance of our neeting as | think you would like to
see in advance of yours.

CHAI RPERSON @RI FFI S: Ckay. That's
sonmet hing you and M. d asgow can work out.

MR. GLASGON We can file a copy with them
when we file with HPRB

CHAI RPERSON @RI FFI S: kay. Just so we
know that things will all be final and everyone w ||
be here on the 27'". COkay. Boy, we coul d have spent
nore time at King's Creek today. kay. Anyt hi ng
el se? Everyone clear then on schedul e? Any other
procedural questions, substantive questions on the
17337, N Street Follies? Very well. Thank you al

very nmuch. Good luck and we'll see those filings in
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June.

Then that being done, M. Bailey, why
don't we nove ahead and call the afternoon case of
17429 at this tine?

MS. BAILEY: Absolutely, M. Chairman, and
that is the case of Friends of St. Patrick's Epi scopal
Day School, pursuant to 11 DCVR section 3104.1, for a
special exception to allow the devel opnent of 19
single-fam |y detached dwel |l ings as a theoretical | ot
subdi vision under section 2516, and a specia
exception to construct a private nmddle and high
school, that's for 440 students and 100 faculty and
staff, under section 206. The property is |ocated at
1801 Foxhall Road, NW It is zoned R 1-B and it's
| ocated in Square 1346, Lots 825, 826 and 827.

M. Chairman, there are 13 requests for
party status.

CHAI RPERSON GRI FFI'S: I ndeed. Thank you
very nmuch, Ms. Bailey. Wile that other application
| eaves, why don't we settle our attention on the next
application as Ms. Bail ey has announced and has now
adequately stated. W have 13 requests for party
status in this case. W are going to be going through
those prelimnarily to establish our scorecards in

this case and that wll obviously help us in
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preparation for the direction that we continue in.

Let me first statein all the requests for
party status that we have -- and as | do in every
case, |let me be absolutely clear on what party status
isif you have requested it. Party status, of course,
is a very high level of participation in any public
hearing, whether it be a special exception or a
variance before the Board.

There are two main ways of participating
inour Public Hearing. One is as a person and provi de
testinmony and there is a tinme allotted either for or
in opposition. As a person you are allotted three
mnutes to come and present your testinony. As a
party, of course, you have to neet the standards to be
granted party status. As a party you are asked to
have a higher participation in each case.

One, we wll ask that you present an
entire case. You're alnost on par with the applicant.
You will be able to conduct cross exam nation. You
are also going to be asked and obligated to submt
additional information that the Board would require.
That may even rise to the |l evel of |egal analysis of
the regul ations or briefings of the specific el enent
that we are needing further information on.

So with that, let ne say the Board has
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reviewed all 13 requests for party status. There are
simlarities in all of them O course, the high
threshold of the party status is to prove or be
persuasive to the Board that as a party you are
uni quely or distinctly inpacted.

As | review 13 party status applications,
| note that traffic and safety, environnmental issues,
we have operational controls and visual and
architectural character, density, site planning, the
economcs and also requests for construction
managenent seemto be simlar in all. So why am |
bei ng so | ong-wi nded with all of this?

The point is if you have put in a request
for party status and you think that you may want to
join with others with simlar concerns in order to
make a very efficient and effective case presentation,
now woul d be the tinme to start to organize. Qutside
of that, I'mgoing to go through each of these and see
who i s present and then I'mgoing to ask the applicant
their position on each of these applications.

And, lastly, let me ask is the Kentz
househol d present? Thank vyou. h, MRONEY,
M oney, had to leave | believe. W have a letter from
them |s that correct?

M5. BAILEY: Yes.
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CHAI RPERSON GRIFFIS: Right. GOay. And

al so Patricia Hass, not here. Gkay. Those three |
called attention to because you are al so naned on the
joined request for party status of the Colony Hill
Nei ghbor hood Associ ati on.

| just want to nake cl ear that you want to
participate under that unbrella association or be
| ooked at individually? Mss, can | have you state
your name and address.

MS. KENTZ: Ellen Kentz.

COURT REPORTER: Pl ease, turn on the
m cr ophone.

M5. KENTZ: Sorry. Turn it on?

COURT REPORTER  Yes.

CHAI RPERSON GRI FFI S: Yes, there is a
button on that base.

M5. KENTZ: There you go.

CHAI RPERSON GRI FFI'S:  Excel | ent.

MS. KENTZ: Ellen Kentz at 1808 45'"
Street. M husband and | wi thdraw our application as
we're represented by Andrea Ferster as part of the
Col ony Hi Il Nei ghborhood Associ ati on.

CHAI RPERSON GRI FFI' S:  Excel | ent.

M5. KENTZ: Ckay.

CHAI RPERSON CGRI FFI'S: And, Ms. Bail ey, you
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had handed us, of course, nicely the letter from M.
M oney. Was there any indication that they were
| ooking to join the | arger association?

MS. BAILEY: No, M. Chairman, he did not
state that. He just reiterated that he was here and
wasn't able to stay and would |ike to be consi dered.

CHAI RPERSON GRI FFI'S:  Then ot hers, | have
Mar i anne Var daman?

MS. VARDAMAN:  Here.

CHAI RPERSON GRI FFI S: Excell ent. Thank
you. Kennet h Kruvant ? John Forrer? Excel | ent.
Edward Lyle? Not present. Clarence Ward was the
other letter. |Is that correct? AmIl correct?

MS. BAILEY: Yes, sir.

CHAI RPERSON GRI FFI'S:  Okay. That's Ward.
Li sa Wal sh, Lisa Walsh, 1719 Hoban Road? GCkay. |Is

there a representative of the Federal Republic of

Germany here? Terrence Straub? Jay Herbert?
Excellent. And, Camille, how do you say your | ast
name?

M5. COMEAU:  Coneau.

CHAI RPERSON GRI FFI S: | ndeed. kay.
There it is. Wth ny direct and el oquent, |'m sure,
expl anation of party status, is there anyone that has

deci ded, outside of those that we have just talked
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about, in joining the association? Has any other
party status requestant changed their position wanting
to present as a person or join in others? You can
cone forward and have a seat at the table if there is.
Ms. Vardaman?

MS. VARDAMAN:  Var daman.

CHAI RPERSON GRI FFI'S: | ndeed.

M5. VARDAMAN:  Yes. Marianne Vardaman,
4411 Hadfield Lane, and | will wi thdraw ny application
for party status and join with the Colony Hill
Nei ghbor hood Association represented. W have
representati on.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very nuch. M. Ferster, do you m nd com ng up?
A quick question. Here | am volunteering all these
peopl e to perhaps join your -- although that wasn't ny
direct attention, but do you want to just speak to
whet her your representation of Col ony Hi
Nei ghbor hood Association is open to others that have
requested party status?

MS. FERSTER  Yes, it is.

CHAI RPERSON GRI FFI'S:  Ckay. Very wel |
Don't go too far. Wiy don't we take yours up right
now with Board questions. It is Exhibit No. 54 for

the -- inthe file. W also have Exhibits 37 and 42
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whi ch are attached to that, which were other filings
somewhat attendant to it. Are there questions? M.
Mller?

VICE CHAIR MLLER Vell, [|I'm just
wondering if everyone else who has asked for party
status lives in the Colony H Il Nei ghborhood.

M5. FERSTER | don't know that.

VICE CHAIR M LLER  Can you --

M5. FERSTER | don't know.

VICE CHAIR M LLER: Don't?

MS. FERSTER: | don't have their
applications before me and | don't have their
addr esses.

VICE CHAIR M LLER kay. So when the
Chair asked you if you were willing to take in those

that applied for party status, are you referring only

to those that live in Colony H Il or anybody el se?
MS. FERSTER: Well, | was aware of the two

i ndividuals who were part of the neighborhood, |

understand, and ny client consented. So | think ny

client iswilling to, if others are willing, proceed
under -- with, alongside, Colony H Il and even if they
are not neighbors, they are willing to join forces

wi th other individuals.

VICE CHAIR M LLER: Ckay. Thank you.
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CHAI RPERSON GRIFFIS: Al right.

M5. FERSTER: Ckay. Yes, we cannot speak
for the Germany Enbassy.

CHAI RPERSON GRIFFI'S: That's fine. Very
wel | . O her Board questions of WM. Ferster in
representing the Col ony Hi ||l Nei ghborhood Associ ati on,
clarifications? It's fairly conplete in the 10 page
subm ssion | ayi ng out the request for party status and
all the elenents that are of concern that wll be
brought forth. There is a representation of nei ghbors
listed that were part of this request and also the
adj acency to the proposed project.

Are there any other clarification
guestions fromthe Board required? M. Feola, do you
have a position on the request for party status of the
Colony Hi Il Nei ghborhood Associ ation?

MR. FEOLA: Thank you, M. Chair. W do

not object to Colony Hi Il Neighborhood Association

part aki ng.

CHAI RPERSON GRI FFI S: Excel | ent. Very
well. And the ANC-3D, is the ANC present? Do you
have a position on the Colony Hill Association party

status request?
M5. GATES: W do not object.

CHAI RPERSON GRI FFI S: Excel | ent. Very
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wel | . | think noting no objections from those
partici pants, but also going to the substance of the
request for party status, | think it does rise to the
| evel of being granted party status in opposition in
this case. It neets all the threshold aspects with
specific relation to how, as an associ ati on and group,
it would be uniquely or distinctly inpacted and then
rising tothe level of those specific el enments of how
t hat i npact m ght be evi denced.

Are there any ot her consenting opi ni ons on
that? Any opposition to granting? Not noting any,
then we'll take it as the consensus of the Board to
nove ahead and establish the first party in
opposi tion.

Now, let's go down to -- | have lost ny
master list. W'I|l start at the top. Board Menbers,
| would draw your attention to Exhibit 13. M.
Kruvant is indicated not present and has not cone in.
|f so, you can bring that to ny attention. | would
al so note that the request for party status was not
timely filed.

Are there coments on this one or would
you like me to run through all of then? Yes?

VICE CHAIR M LLER: Vell, | guess this

| ooks li ke one that could join the Colony H Il group
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per haps.

CHAlI RPERSON GRI FFI' S: Yes.

VICE CHAIR M LLER Since it --

CHAI RPERSON GRI FFI'S:  Rat her than us ki nd
of bartering back and forth where people go or not go,
| suggest we | ook at these individually as to whet her
they neet the threshold test of the request for party
st at us.

W can ask the party that has now been
establ i shed whet her they woul d keep their enroll nment
open if there are others that wanted to bring their
resources toit. GObviously, we're not going to count
up nunbers of do you have 50 or do you have 80 people
on your board, but as these parties are -- he is not
present.

| woul d suggest that, one, | don't think
it risestothe |level of being granted party status by
two counts. One, in ternms of what has actually been
submitted in the application and, two, the fact of not
bei ng present. Qobviously, we have held high the
participation in the hearing as part of the
requi renents and responsibilities of being granted.

So | woul d not support the granting of the
party status of M. Kruvant and note that there is a

party in opposition that shares the comments and
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concerns that actually he raised. Qhers?

VICE CHAIR M LLER | woul d agree. He
doesn't show how he is individually affected
differently fromthe general public. He is talKking
about traffic in general on Foxhall Road and it's
untimely.

CHAI RPERSON GRI FFI S: Excel | ent. Let's
nove on then. W do have John Forrer who is present,
yes, sir, and al so has attached the aspect and rai ses
the issues of traffic, architectural quality,
character and/ or absence of restrictions. Qperations
of the school are also a najor concern brought to the
fore.

My concern in the applicant's answer to
Question 6, it states that Itens 1 to 4, which are
t hose el enents, affect us and our nei ghbors in Col ony
H Il much nore significantly and distinctly. A very
good afternoon, sir.

MR FORRER: Good afternoon.

CHAI RPERSON GRI FFI'S: I f you woul dn"t m nd
stating your nanme and address for the record.

MR FORRER Yes, John Forrer. | live at
1714 Hoban Road.

CHAI RPERSON GRI FFI S: Excellent. Thank

you very much, M. Forrer. |It's a pleasure to see you
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this afternoon. Can you tell ne as the Board | ooks at
this how we would view you to be uniquely or
distinctly inpacted?

MR FORRER: | don't believe that | am
i npacted differently from ny i nmredi ate nei ghbors on
Hoban Road, but | may be inpacted differently from
ot her neighbors within the Colony Hi Il Neighborhood
who live on different streets.

CHAI RPERSON GRI FFI'S:  How so?

MR. FORRER The street pattern within
Colony Hi Il is partially one way, partially tw way.
The new proposed devel opnment of 28 lots, 19 that are
specified as theoretical subdivision and nine others
that are not matter-of-right | ots al ong Hoban Road or
at least are so designated, although | notice that
DDOT referred to all 28 of them as part of the
request, and | think there may be sonme nerit to the
DDOT position on that.

In any event, as the traffic cones out of
t hat new nei ghborhood, all 28 exiting fromunder the
pl an proposed by the Friends of St. Patrick's, all 28
exiting onto Hoban Road at an extension of 45'"
Street, it wll disperse in various directions
depending wupon how the traffic pattern in the

nei ghbor hood ul ti mately w nds up.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

335

And, therefore, those of us who live in
different parts of the neighborhood wll be
differently affected and my, therefore, have
differing opinions with regard to the best nmanner of
handling that traffic.

CHAI RPERSON GRI FFI'S:  Excellent. So if |
under st and you correctly, that you have a different or
uni que di stinction or inpact based on the proximty to
t he proposed single famly dwellings?

MR, FORRER: Correct.

CHAI RPERSON GRI FFI'S:  (Okay. And you're on
Hoban. |s that correct?

MR. FORRER: Correct.

CHAI RPERSON GRIFFI'S:  All righty. Let ne
see if | can find that. Ckay. There is that
proximty. Excellent. Let's then go to Hoban. W

have M. Ward al so on Hoban, Ms. Wal sh al so on Hoban

who is not present. Is that correct? And the Col ony
Hi |1 Nei ghbor hood Associ ati on al so represents nenbers
on Hoban. |Is that correct?

UNI DENTI FI ED SPEAKER:  Correct.

CHAI RPERSON @RI FFI S: kay. How woul d
that -- | guess, how am| understandi ng your position
as different than the larger group that is | ooking at

that issue? And let ne just step back a little bit,
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because there is an inportant aspect of why we do
this. One is for efficiency, but what does that
ef ficiency actually nmean?

It nmeans that it will be an effective
presentation of the facts. W won't have a hearing
where we have, you know, 20 people comng up and
telling us the sane thing and, in fact, it's a
di m nishing return when we do that. It's better to
have it all together and organized. And so what |'m
trying to do is make sure that when we nove forward,
that everyone is identified so that we make sure that
we get the nost inportant facts and all the facts on
all the elenents and issues.

So what |'m asking you to say is, well,
say we have this party in opposition already
establ i shed, how are they not going to tell me things
that are of critical inmportance to your inpact?

MR FORRER It is, | think, the intention
of the Nei ghborhood Association to not sinply state
what we are opposed to in the application, but to
suggest alternative solutions to the wvarious
identified problens. W nmay have differences of
opinion wthin our neighborhood on what those
alternative sol utions ought to be even though we're in

agreenent that what was proposed by the Friends of St.
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Patrick's is not adequate.

And those of us that Iive on | ower Hoban
Road, as we refer to it, the part of Hoban that is
bet ween 45'" Street and Reservoir Road, may w nd up
having -- we may not. | hope we won't, but we my
wi nd up having a different opinion --

CHAI RPERSON GRI FFI'S:  Okay.

MR FORRER: -- from those who live on
45'" Street or those who |live on Hadfi el d.

CHAI RPERSON GRI FFI'S:  Under st ood.

MR. FORRER. O those who |ive on upper
Hoban.

CHAI RPERSON GRI FFI'S:  Excel | ent.

MR. FORRER: And it is to preserve the
right to represent that different opinion that |
requested the --

CHAI RPERSON GRI FFI'S:  Okay.

MR. FORRER:. -- individual party status.

CHAI RPERSON GRI FFI'S:  And when you refer
to | ower Hoban, that's the 1700 bl ock of Hoban?

MR. FORRER 1700 and 1801, 1804, | thi nk.

CHAI RPERSON GRI FFI'S:  Okay.

MR. FORRER: Those all the way up to --
from 45" Street going east and then it nmakes a 90

degree turn and goes south down to Reservoir Road.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

338
CHAI RPERSON GRI FFI'S: | don't have a good

map in front of ne. I|"m going to get one though
because | need to know where all these places are
Let ne ask then i s anyone el se here present in request
for party status that |ives on Hoban?

MR. FORRER: Both --

CHAI RPERSON GRI FFI'S: | have sone |i sted,
but 1'mnot sure if anyone is present.

MR. FORRER Both the nanes that you just
ment i oned.

CHAI RPERSON GRI FFI'S: R ght.

MR. FORRER Wl shes live right across the
street fromnme and C.D. Ward |ives just two houses up
fromthe \Val shes.

CHAI RPERSON GRI FFI'S:  But no one else is
here present?

MR FORRER: That |ives on | ower Hoban?

CHAI RPERSON GRI FFI' S: Yes.

UNI DENTI FI ED SPEAKER:  On | ower Hoban?

CHAI RPERSON @RI FFI S: Yes, but you're
already a party. | can't give you another party
status. It's |ike too many gol d nedal | i ons. You know
what | nmean? Al right. Vell, this is what |I'm
pr oposi ng. I nmean, | think there is a unique

situation at this point that | have heard. I will
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have ot her Board Menbers if they have questions raise
themat this tine.

VICE CHAIR M LLER  Well, I'm |l ooking at
t he Col ony Hi Il Nei ghbor hood Associ ation' s request for
party status and individuals Iisted as being incl uded
in that group have several people that live on the
1800 bl ock and the 1700 bl ock of Hoban Road. That is
Ri chard Lobes, WIIliam Money, Samuel Barnes and
Wnni fred Portnoi .

So ny question is, | nean, is that the
area that you're talking about and it seens like it
woul d make it confusing if you're saying that your
interests are going to be represented separately from
theirs and you live in the sanme bl ock.

MR FORRER: | believe that the list that
you're looking at was a |list of everyone who lives
wWithin or is represented to live within 200 feet of
t he property.

VICE CHAIR M LLER: On, okay.

MR FORRER It does not represent
anyt hing nore than that.

VICE CHAIR M LLER: Ch, okay. Thank you
for clarifying that.

CHAI RPERSON GRI FFI'S:  What? Ms. Ferster?

| don't think that's the correct. The second page,
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you list the participants in your association. That's
not a listing of a 200 radius, is it?

MS. FERSTER That's correct. These are
al | menbers of the Colony Hill Nei ghbor hood
Associ ati on.

CHAI RPERSON GRI FFI'S: Okay. So they are
all being represent ed.

MR. FORRER: May | ask --

CHAlI RPERSON GRI FFI' S: Yes.

MR FORRER: -- the attorney a question
her e? Did you have from each of those people a
request that they be individually |isted?

M5. FERSTER And, again, just for
clarification, we didn't submt a request for
i ndi vi dual party status on behal f of t hese
i ndi viduals. W just wanted the Board to know t hat
within the association, the nmenbership includes
i ndi viduals who live within 200 feet of the site. So
t hese individuals are not requesting --

CHAI RPERSON GRIFFIS: Ch, so that's al
you need to be a nenber?

MS. FERSTER: They are just nmenbers. They
are nenbers of the association, but they are not
requesting individual party status. They are just --

we just want --
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CHAI RPERSON GRI FFI S: No, | know that.

We're not debating individually.

MR. FORRER. Those are perhaps 10 of the
41 menbers of Colony Hill.

MS. FERSTER There are nore nenbers.

MR. FORRER They are those who happen to
live within 200 feet and that is why they were |isted
t here. It has no nore significance than their
geographi c | ocati on.

VICE CHAIR M LLER. So they didn't ask you
to represent themin this proceeding, per se?

VB. FERSTER: No, no, I"'m only
representing --

VICE CHAIR M LLER: The associ ation

MS. FERSTER -- the association and t hese
i ndi vidual s are nenbers of the association.

VICE CHAIR M LLER  Ckay.

CHAI RPERSON GRI FFI S: Fasci nati ng. Dd
you have sonet hi ng?

M5. GATES: Ms. Mller just asked ny
guesti on.

CHAlI RPERSON GRI FFI S: Ckay. Good. Al
right. Well, there we are. W have M. Forrer before
us at 1714 Hoban. Let's nove to -- M. Ward is not

present and Ms. Walsh is not present. Agai n, the
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Republic of Gernmany, is there a representative from
the Republic of Germany yet? No. Very well. Yes,
M. Herbert and Coneau?

M5. COMEAU:  Coneau.

CHAI RPERSON GRI FFI'S:  Coneau. | ndeed.

MR HERBERT: Herbert and Coneau.

CHAI RPERSON GRI FFI' S:  Excel | ent. Herbert.
Excel | ent. Thank you. Exhi bit 36, Board Menbers,
guestions, clarifications?

VICE CHAIR M LLER You're |listed here as
a menber of the Colony H Il Neighborhood Associ ati on.

M5. COMEAU:  Yes.

MR HERBERT: That's correct.

COURT REPORTER: Pl ease, turn on your
m cr ophone.

MS. COVEAU. Sorry.

VICE CHAIR M LLER: Are you requesting
party status separate fromthe association then?

MR HERBERT: Yes, we are. W live at
1717 Foxhall Road, which is the first house south on
Foxhal | Road from this devel opnent and | think M.
Forrer proved the case. As he went through the
nei ghbor hood for you, he never nentioned anybody
living on Foxhall Road.

W think we have unique -- it's our
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driveway that is going to be blocked by all the
traffic created by this devel opnment. W think we have
uni que situations to bring to you.

CHAI RPERSON GRI FFI'S:  Okay. And you feel
that your participation needs to be at the level of a
party rather that just presenting testinony?

MR. HERBERT: At this time we do, yes

CHAI RPERSON GRI FFI'S: Ckay. So we have
one of the very strong aspects of this is the
particul ar | ocation, which of course then inpact woul d
be distinct from someone on Hoban. Ckay. O her
guestions? Have we not taken up a request for party
status by anyone else that is here present? Does
anyone el se feel Iike we haven't announced then? Very
wel | .

MR FECLA: M. Chairnman?

CHAI RPERSON GRI FFI'S: Yes?

MR. FEOLA: May the applicant comment?

CHAI RPERSON GRIFFI'S: | was just going to
teeit up for youto tell you what you can conment on.
We have two requests for party status that is before
us, SO you can nove ahead.

MR. FEOLA: The applicant doesn't oppose

either of the two party requests, two requests for
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party status. Al t hough, we do request that it be
granted a limted, if you will, request. | nean,
think both M. Forrer and M. Herbert and Ms. Coneau
have participated with the Colony H Il Neighborhood
Associ ati on.

As far as | know, they are both nenbers of
the Colony Hi Il Nei ghborhood Association. | know M.
Forrer was very involved on behal f of the Col ony Hi |
Nei ghbor hood Association in the architectural review
process that went on. And I guess | would just like
not the hearing to be dragged out wth cross
exam nation and duplicitous testinony when thereis an
or gani zati on. They have hired counsel. They have
experts.

If any of those individuals have a
di fferent opinion as to howthe associ ati on cones out,
they are certainly free to express that in the tine
allotted to them But |I don't see that they should be
accorded the full party status that would nornmally be
given to sonebody whose interests are conpletely
different.

CHAI RPERSON GRI FFI'S:  Okay. Interesting.
W have like a junior party status going. "' m not
sure how we would actually deal with that in the

regulations. But | think, in seriousness, what M.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

345

Feola has brought up is an excellent point and
actual ly speaks directly to our regul ations, and that
is one of ny nmajor responsibilities is to make sure
that we do not have duplicative testinony or actually
non-jurisdictional testinmony. So that is part of ny
role, is to make sure that we stay on point and nove
ahead.

Wth that, | think that we don't have
different | evels of party status, you are or you are
not, but I think it is inportant to understand how
this, the proceedings, will nove ahead and, therefore,
do enough coordination with all those parties if we
have nore than one party established, so that we're
not | ooki ng at duplicating cross exam nati on questions
and/ or testinony.

Taking that under advisenent, Board
Menbers, is there any indication of a direction to
proceed? Good.

| would |ike to nmake a recommendati on t hat
the Board proceeds in this fashion. M. Forrer has
requested party status from Hoban Road. He nade,
think, the astute, persuasive comment that he nmay
agree with sonme, but not entirely, directions of other
parties in opposition or testinony and | woul d support

establishing himas a party.
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In two fashions I wll make conments on
his request. That is, M. Forrer, | was wondering if
you would be open, this isn't necessarily a
prerequisite for ny position on your party status
application, but if you woul d be open to coordinating
wi th others on Hoban Street that are not here present
and | do not believe will rise to the I evel of being
granted party status if they were wanting to assi st
you in the presentation of the case, if that woul d be
anenable to you

|"mnot going to ask you to answer that,
but I would hope you woul d keep that in your framng

of your case presentation if you are granted party

st at us. The other 1is again to reiterate the
efficiency that we will try and strive for on the
13",

Let nme hear others, if there is any

opposition to that position of M. Forrer, Exhibit No.
48, request for party status at this tinme. MVs.
Mller?

VICE CHAIR MLLER No, | don't have any
opposition to it. I was just [|ooking at our
regulations and I just want to bring to the parties
attention that even if there are three groups in

opposi tion, whatever how many nunber there are, you
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will need to share the tine allocated to -- okay. And
so in any event, you will just coordinate.

And | think that if you have a specific,
you know, interest that is separate from the Col ony
Hill Association, that it would serve you well to
focus on, you know, your specific point. Make sure
you have enough -- your time is allocated to that.
But | just wanted to -- you know, whether you're one
group or three groups, you have the same anount of
time, basically, under our regulations, which is
3117. 4.

MR. FORRER. The three groups that you are
referring to includes the association as well as --

VICE CHAIR M LLER  Yes.

MR FORRER -- the two of us?

VICE CHAIR M LLER  Yes.

CHAI RPERSON GRI FFI'S:  That's right. Tinme
is going to break down on an equitable distribution
based onthetinethat's allotted for the applicant to
present their case.

MR FORRER | can --

CHAI RPERSON CRI FFI S: And then | wll
establish a tinme for the opposition parties, which
will be judicial in ternms of what the applicant had.

But if they took an hour, then the parties in
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opposition are granted an hour. And if there are 10
parties in opposition, then they split it 10 ways. |If
there are three, then they split it three ways.

MR. FORRER: Wl |, speaking for nyself, |
certainly amagreeable to -- | fully understand that
those are the rules, but inaddition | think they were
sensible ones and | fully agree with them and I think
we'll have no difficulty in dealing with it.

CHAI RPERSON @RI FFI S: Excel | ent. M.
Feol a, comments on the other request?

MR. FEOLA: The ot her request being? |I'm

sorry.
MR HERBERT: The Herberts.
MR FECLA: The Herberts?
CHAI RPERSON GRI FFI'S:  Yes. No, which one
did you say? Yes, Herbert and -- |I'm sorry, I'm

getting your nanes --

MR HERBERT: It's Herbert and Coneau.

MR FEOLA: Coneau, Coneau.

CHAI RPERSON CGRI FFI'S:  Herbert. 1'mgoing
to do this phonetically here. Al right. Herbert.
kay.

MR FEOLA: It's the sane conment. I
think they are within 200 feet and they neet the test,

except that | believe they have participated with the
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Colony Hi Il Nei ghborhood Association all along and |
don't see their interest different fromM. Kentz or
others that live in that association.

CHAI RPERSON GRI FFI S: Excel | ent. kay.
You have noted a slight opposition, but not a position
of opposition to your request for party status, also
known and as | have indicated that you have a uni que
position in ternms of inpact.

However, do you believe that it does rise,
| have asked you this but I will ask you again, to the
| evel of participating as a party or is testinony
sufficient enough to present how you woul d be i npact ed
in terms of your driveway during the new traffic
patterns, if there are any?

MR. HERBERT: Well, contrary to the
suggestion, we haven't been extrene participants in
the Colony H Il matters. M. Forrer was on one of the
conmm ttees. W have not been.

CHAI RPERSON GRI FFI'S:  Ckay.

MR. HERBERT: My wife is a board nmenber of
t he FCCA, so she has been in a lot of discussions with
t he FCCA.

CHAI RPERSON GRI FFI'S:  What is FCCA?

MR.  HERBERT: The Foxhall Comunity

Citi zens Associ ati on.
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CHAI RPERSON GRI FFI S: Ch, |I'm sorry.

kay.

MR HERBERT: And she has been in that
status and we are nenbers of the association. But as
was briefly nentioned to you before, when the
nei ghborhood was recounted to you, there was no
menti on of Foxhal | Road.

CHAI RPERSON GRI FFI'S: R ght.

MR HERBERT: W do think we are not --
you know, as one of the three houses on Foxhall Road
that is part of this association, not often on the
forefront of what is being thought about, we have
particular questions and concerns about their
i ntersection design and their inmpact on Foxhall Road.

This has, frankly, not been, you know, a
hi gh | evel issue for this associ ati on and so we thi nk,
at this point, we do have very uni que concerns. Qur
driveway is the one that is going to be bl ocked by all
this traffic and we do request party status.

CHAlI RPERSON GRI FFI S: Good. Ckay. Any
ot her comrents, questions fromthe Board, positions?
Is there any opposition to granting party status?
We'll call you the Foxhall Road Party because you're
i ke carrying the whole road, which you just said.

MR. HERBERT: That's right.
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CHAlI RPERSON GRI FFI S: No one else is

speaking to the rights of Foxhall. GCkay. Then | see
no difficulty in doing that. At this point then we
have established three parties in opposition. | would
make note, of course, again that we would have a
l[ittle bit of an openness in terns of how you want to
formthat. W have granted two individuals that can,
of course, coordinate with others that have simlar
Vi ews.

And, of course, the associationis a party
in opposition, which will be open to others that are
wi thin their nenbership group. Very well. M. Feola,
anyt hi ng el se?

MR FECLA: On the parties? On the
parties, sir? l'msorry.

CHAlI RPERSON CRI FFI S: Any ot her
prelimnary matters, parties?

MR FECLA: No, but we do have the --
sorry.

(Whereupon, at 5:00 p.m the Public

Hearing continued into the evening session.)

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




352

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

353

E-V-E-NI-NG S-E-S-S1-ON

5:00 p. m

CHAI RPERSON GRI FFI'S:  You were sayi ng?

MR. FEOLA: W have by prior subm ssion
offered or attenpted to of fer a nunber of wi tnesses as
experts in their field.

CHAI RPERSON GRI FFI'S:  Excel | ent.

MR. FEOLA: And nmaybe we can address that
as a prelimnary matter at this tine.

CHAI RPERSON GRIFFI'S: | think that's good
utilization of time. |1 was being a little hesitant,
but I"mgoing to be absolutely clear. W have had 13
requests for party status. W have now gone through
12 of them W have established three. Thereby, one
can ascertain that they others have been denied.

But to make it official, is there any
differing positions fromthe Board Menbers that they
woul d have been deni ed as i ndi vidual party status with
specifics? O course, sone have joined others. |Is
everyone clear onthat? WlIl, that's too bad, because
we coul d have done it very effectively.

| f they have not been granted party status
at this point, we have taken themup and, therefore,
have not granted party status. So on the other side

of that is then we have denied the individual party
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status unless there are others that you want to bring
up or any other Board Menmbers want to take up at this
time. Okay.

This position then of those 12 and | have
noted 12 and we had 13 applications. W have one | ast
final one to go and that isI'ma little perplexed on
how to deal with the Federal Republic of Germany's
request for party status and | would ask again if
anyone is present fromthe Republic of Germany.

MR FECLA: M. Chairnman?

CHAI RPERSON GRI FFI'S: Yes?

MR. FEOLA: The applicant and t he Republic
of Germany or the German Enbassy have cone to an
accomopdation as |late as yesterday, about 4:30, but
obviously they didn't get their withdrawal in the
record.

CHAI RPERSON GRI FFI' S:  Ckay. At this point
| think we would hold it in abeyance and see if
there's matters that are settled before we nove ahead
to the other. | would take note, | guess from the
Board' s perspective, that it sonewhat concerns ne in
rising to this level of a status request from an
enbassy, a chancellor or a foreign entity or
government and | woul d nake a request perhaps -- not

per haps.
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| would make a request that the Board
communi cate with the State Departnent that we do have
this in the record just for clarification and nmake
sure that we know that we're getting all of the
conmuni cation in that we should be and all the
channel s are open that are required.

That being said, | think that takes in all
of those that are before us today. Let's nove ahead
then. W do have the parties established. M. Feola
has a witness |ist. He wants to establish expert
W tnesses. Expert wi tnesses, of course, are those --
just like persons and parties, we have w tnesses and
expert witnesses. The difference between an expert
witness and a normal witness is -- or no, | do know.

An  expert witness is one that's
establ i shed as having, obviously, an expertise in a
subj ect field. And why do we establish those?
Because t hey can provi de t he Board anal ysi s or opi ni on
of things, as opposed to other witnesses that will be
provi ding us straight facts.

So with that, let's nove ahead to the
establ i shment of the expert witnesses, M. Feola. You
have previously submtted all of that. s that
correct?

MR. FEOLA: That is correct.
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CHAI RPERSON  GRI FFI S: Do you have

addi tional that you want us to | ook at or can you --
MR FECLA: No, sir.

CHAI RPERSON GRI FFI S: -- refresh ne in
what exhibit that is? | knowit's in here sonmewhere.
MR FECLA: Yes, thereis --

CHAI RPERSON GRI FFI'S: That's right. It's
a separate subm ssion

MR FEOLA: February 15'". | don't have
t he BZA exhi bit nunber --

CHAI RPERSON (Rl FFI'S:  Yes, yes, yes,
it's --

MR. FEOLA: -- marked on ny copy.

CHAI RPERSON GRI FFI'S: Hold on. Is it 387
Ckay. We're |ooking for Exhibit 38. Here it is.
Very well. Let's begin then. The first one is --

MR FECLA: Al an.

CHAlI RPERSON GRI FFI S: -- Al an Ward. I's
t hat correct?

MR. FEOLA: From Sasaki Associ ates. Yes,
that's correct.

CHAI RPERSON R FFI S: Ckay. And |'m
sorry, do the parties have this in front of then?
This is the fun part. Not really, but, Board Menbers,

guestions, comments on that?
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MR FEOLA: It's not. It's a separate
file.

CHAlI RPERSON CRI FFI S: M. Ward, | note
that we have -- actually, M. Feola, you can provide
ne --

MR. FEOLA: M. Chairman, we did provide
t hat obviously to Ms. Ferster.

CHAI RPERSON GRI FFI'S:  Ch, sure.

MR. FEOLA: But since the newparties were
not parties --

CHAI RPERSON GRI FFI'S:  That's okay.

MR. FEOLA: -- they don't have copies of
what you're reading from

CHAI RPERSON GRIFFI'S:  That's right. I'm
not sure I'm going to have them weigh in on
establ i shing experts anyway.

MR. FEOLA: Ckay.

CHAlI RPERSON CRI FFI S: But | figured if
they were here, they could review what we're | ooking
at. Oherwise, it my get even nore tedious than it
actually is. The difference between expert status of
the EDAR representative that I had noted and al so t he
Ward of Sasaki, is there a difference? Are they being
establ i shed experts in the sane field?

MR. FEOLA: No, sir.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

358
CHAlI RPERSON GRI FFI'S:  Good. D fference?

MR. FEOLA: M. Ward is being offered as
an expert in site planning and urban design.

CHAI RPERSON GRI FFI S: kay. Questi ons,
comments on that? |Is there any concern that Board
Menbers would like me to be aware of in establishing
or not expert status? Very well. Let's nove ahead.
| don't see any reason why we woul dn't establish M.
Ward as an expert. Next?

MR FECLA: Ant hony Barnes from Barnes
Vantze Architects in architecture.

CHAI RPERSON GRI FFI'S:  Are you aware i f M.
Barnes has been established before?

MR FECLA: He has.

CHAI RPERSON GRI FFI'S:  Exactly. Okay.

MR FECLA: Before the BZA. Yes, that's
correct.

CHAI RPERSON GRI FFI S: Architecture
have no difficulty there. Next, M. --

MR FEOLA: Marsha Lee from Eva in
| andscape architecture. She is the individual --

CHAI RPERSON GRI FFI'S:  Okay.

MR. FEOLA: -- who did the | andscape pl an
and | believe she has been qualified if not before the

Board, before the Zoni ng Comm ssion.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

359

CHAI RPERSON R FFI S: | think it was
before the Board, was it not, on the -- didn't we hear
it in-- okay. Also a very inpressive background in
terms of the |andscape architecture. | have no

difficulty in establishing Ms. Lee. Let's nove ahead
t hen.

MR. FEQOLA: M. Pi tchford, Kei th
Pitchford, Pitchford and Associ ates, arborist. He has
been recogni zed as an expert by this Board.

CHAI RPERSON QR FFI S: Was it a
controversial case? | ndeed. Excel | ent. No
difficulty there. Let's nove ahead.

MR FEOLA: Steve Crum of Macris,
Hendri cks and d ascock, civil engineering.

CHAI RPERSON GRI FFI'S:  Why are we needi ng
acivil -- oh, yes, indeed. kay.

MR. FECLA: And it appears he has not
appeared before this Board, but before Montgonery

County Board of Appeals zoning hearings and/or

etcetera.

CHAlI RPERSON GRI FFI S: If I could, is he
present ?

MR FECLA: No, sir.

CHAI RPERSON GRI FFI'S: M. Feola, | don't
guestion it. It shows an inpressive expert wtness
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experience, but not actual technical experience. |I'm
just wondering if there were anal ogous projects that
we woul d be aware of if you knew.

MR. FEOLA: W could get alist, but heis
a practicing civil engineer.

CHAlI RPERSON CRI FFI S: Al right. Yes.
kay. | don't have any need to have additional
information. If it's not readily available, | think
we can rely on the breadth of wi tness areas that he
has been present in and nove ahead. So we have a
civil engineering witness there. GCkay. Next?

MR. FEOLA: Scott Roser, water quality,
hydrol ogy with Macris, Hendricks and G ascock.

CHAlI RPERSON CRI FFI S: | don't think we
have ever had a water quality, hydrology and
hydraul i cs expert.

MR. FEOLA: You will probably hear nore
about this in this case than you care to.

CHAI RPERSON GRI FFI'S:  You | earn an awf ul
lot. Ckay.

MR FEOLA: M chael Rol band, wetl ands.
M. Rolband has been an expert before the Zoning
Commi ssion, if not before this Board.

CHAI RPERSON CGRI FFI' S: Ri ght . And this,

the testinony here, is going to be going towards

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

361

establishing that there are wetlands or the treatnent
of the wetlands?

MR FEQOLA: That there are no
jurisdictional wetlands, but there are sone |ocal
wet | ands and the treatnent thereof, yes.

CHAI RPERSON GRI FFI'S:  So the designation
of those. Okay. | think it's pretty clear that M.

Rol band i s capabl e of addressing that.

VR. FEOLA: M. Turner, the next
gentl eman, works with M. Rol band who -- M. Turner
would -- there was sone scheduling. W didn't know

whi ch was going to testify. Both won't testify, but
| believe M. Turner will probably be the one who
testifies actually.

CHAI RPERSON  CRI FFI S: Ckay. Simlar
experience, obviously, and also on a professional
| evel achievenment. No difficulty there.

MR. FEOLA: Marty Wells, traffic.

CHAI RPERSON GRI FFI'S: | ndeed.

MR  FECLA: As you know, he has been
before this Board nmany tines.

CHAI RPERSON GRIFFI'S:  And that's it?

MR FECLA: That's it, sir.

CHAI RPERSON @RI FFI S: Excel | ent. Are

there ot her witnesses that you're going to be -- there
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are other witnesses that you're presenting?

MR FEOLA:  Yes.

CHAI RPERSON GRI FFI' S:  Ckay. But those are
the expert w tnesses?

MR FECLA: Yes, sir.

CHAI RPERSON GRI FFI'S: Okay. Very well.
Anyt hi ng el se?

MR FECLA: No, sir.

CHAI RPERSON GRI FFI'S:  Yes. Ms. Ferster,
do you have a witness list at all? Are you going to
be proffering any expert w tnesses?

M5. FERSTER: We are proffering two expert
w tnesses. Wuld you |ike to hear them now?

CHAI RPERSON GRIFFI'S:  If you would Iike.
| nmean, we could certainly use the tine.

M5. FERSTER. (Ckay. And | also did have
a question about one of the applicant's w tnesses as
wel | . Wuld this be the appropriate tinme to raise
t hat ?

CHAI RPERSON GRI FFI'S: Sure.

M5. FERSTER: | just noticed that M. Crum
is a civil engineer, but he does not appear to be
licensed in the District of Colunbia or have any
experience inthe District of Colunbia. So if he were

here I -- or | would ask the counsel to proffer
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whet her or not any experience or licensure in the
District of Colunbia would be relevant to his
testi nony.

CHAI RPERSON GRIFFI'S: On top of that, let
me just ask is he the design engineer? |Is he the
civil engineer for the project?

MR FEOLA:  Yes.

CHAI RPERSON GRI FFI'S:  Okay.

MR FEOLA: But | don't knowthe answer to
t hose questi ons.

CHAI RPERSON GRI FFI'S: Right. Ckay.

MR. FEOLA: W certainly --

CHAlI RPERSON GRI FFI S; And he is the one

t hat --
MR. FEOLA: -- can bring it next tine.
CHAI RPERSON GRI FFI'S:  -- we had asked and
he wasn't present. | would only assune that if he's

doing the work here in the District that there is sone
sort of licensing there. kay. Yes. You | ook
awful ly ready for sonething. kay. Yes, you have
W t nesses?

M5. FERSTER kay. Yes, we have two
W t nesses.

CHAI RPERSON GRI FFI S: Can you turn your

m cr ophone on?
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COURT REPORTER: Pl ease, turn on your

m cr ophone.

CHAI RPERSON GRI FFI'S: | was just tryingto
get in there faster.

MS. FERSTER. W have two wi tnesses that
we woul d Ii ke to qualify as expert wi tnesses. W have
other wtnesses, but only two experts, Kenneth
Doggett, who is a partner with, sorry, the Doggett
G oup as a planner and Joe Mehra, who is a traffic
expert and we would Iike himto qualify as a traffic
expert. And we have copies of his --

CHAI RPERSON CGRI FFI S: M. Mehra is with
who?

M5. FERSTER He is with MCV Associ at es,
Inc. He is the president.

CHAI RPERSON GRI FFI'S:  Ckay. Just | ooki ng

at them qui ckly.

MS. FERSTER | have sone extras of M.
Mehra's.

CHAI RPERSON GRI FFI'S: |If I' mnot m st aken,
M. Doggett has been presented before us. | don't

recall whether he had been an expert w tness or not.
Ms. Ferster, for clarity, you have indicated M.
Doggett is going to be proffered as an expert w tness

in planning, |and use planning?
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M5. FERSTER Yes, M. Doggett is an

expert pl anner.

CHAI RPERSON GRI FFI'S: Okay. And that is
going to go to what, testinony regarding the |and
pl anning of what is being proposed and anal ysis of
t hat ?

IVB. FERSTER: That is correct,
conpr ehensi ve plan issues.

CHAI RPERSON GRI FFI'S: Oh.

M5. FERSTER The design issues to a
certain extent.

CHAI RPERSON @RI FFI S: Ckay. Ckay.
Questions, conments?

M5. FERSTER. | believe M. Doggett has
been qualified as an expert before this Board as wel | .

CHAI RPERSON GRI FFI'S:  Who has?

MS. FERSTER M. Doggett.

CHAI RPERSON GRI FFI'S:  Has?

M5. FERSTER  Yes, he has.

CHAI RPERSON GRI FFI' S:  Ckay. | had t hought
so. | nmean, I'msure | recall his testinony prior.
| don't have any difficulty there. And the second,
M. Mehra has been before us al so, has he not?

MS. FERSTER M. Mehra has also been

before you as an expert.
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CHAI RPERSON GRI FFI'S:  Yes. GCkay. | don't

have any concern in establishing those two. Very
well. W'Il pass -- can we pass a copy back down to
Ms. Bailey so she has one for the record and we'll
make sure that that's in. Ckay.

What else do we have? Was there
sonet hing? Yes, Ms. Gates?

M5. GATES: G ven the scope of this
project, we would like to request that the Departnent
of Health, DDOT, as well as OP participate in these
hearings and actually participate, not just file
reports. And we would like to ask if O ficer Tony
McEl wee, who is the police service area officer for
t he area where the school -- for which the school is
bei ng proposed, m ght al so be granted expert status.

CHAlI RPERSON GRI FFI S: He carries a gun,
doesn't he? He can be an expert. Wi is calling him
as a W tness?

MS. GATES: The ANC woul d.

CHAI RPERSON QR FFI' S: Ch, okay.
Excellent. Co ahead.

VICE CHAIR M LLER  What woul d he be an
expert in?

MS. GATES: Conditions on Foxhall Road.

| don't think any of the people who have witten
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reports have the expertise on the daily activities on
Foxhal | Road that the police officer does.

CHAI RPERSON GRIFFI'S: It's an interesting
position. | don't think we have ever done it before.
Let ne hear from others. We'll go just down
chronologically. M. Ferster, comment on that?

M5. FERSTER Qur position is that
testimony would be very relevant in ternms of the
nunmber of accidents on Foxhal |l Road.

CHAI RPERSON GRI FFI'S:  Testi nony we' re not
going to preclude. He will be here for testinony.
The point is to establish the officer as an expert
witness in the traffic conditions on Foxhall.

MS. FERSTER We woul d concur.

CHAI RPERSON GRI FFI'S:  Yes. M. Feol a?

MR  FEOLA: I nmean, | think certainly
there is an expertise here in crimnology or
mar ksmanshi p or sonething, but unless he stands on
Foxhal | Road and directs traffic, I'mnot sure he is
any better qualified than others. Wth regard to
traffic incidents and accidents, there is a record of
t hat .

CHAI RPERSON Rl FFI S: Ri ght . It's
interesting because it gets to the point, and | don't

have any difficulty doing it, but, however, | need to
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know what Ms. M| ler was getting to, is what woul d he
be an expert in because, as | stated in the very
begi nni ng, an expert witness is one that goes beyond
just stating facts.

MS. GATES: Ofice MlIlwe does -- |
woul dn't say direct traffic, but he is certainly on
Foxhal | Road.

CHAI RPERSON GRI FFI'S: R ght.

M5. GATES: Mbnitoring speed on a regul ar
basi s.

CHAI RPERSON GRI FFI'S:  Sure.

MS. GATES: | don't think that DDOT or M.
Wel I's have that experti se.

CHAI RPERSON GRI FFI' S:  Ckay. But let's get
to that.

M5. GATES: And | think the comunity
needs that degree of protection.

CHAI RPERSON GRI FFI S: Agr eed. However
let's explore briefly. What anal ysis would you be
| ooking to present that the officer would be able to
provi de? | nean, having himas a witness to say, you
know, the constant speed of 60 mles an hour is --
there are 50 cars that go by in five mnutes, that is
one thing. Wat analysis --

M5. GATES: What were you going to say?
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CHAI RPERSON GRI FFI'S:  The expert --

M5. HAAS: I think it would be traffic
patterns, violations, just the hands-on aspect of it.

CHAI RPERSON (Rl FFI S: Well, isn't that
facts though? Those are facts, aren't they?

MS. GATES: Well, Chairman Giffis, one of
the proposals is to reconfigure Foxhall Road.

CHAI RPERSON GRI FFI'S:  Um hum

M5. GATES: I think the police officer
would have a sense of the inpact of that
reconfiguration.

CHAI RPERSON GRI FFI'S:  That's an excel | ent
point. M. Mller?

VICE CHAIR M LLER Ms. CGates, | would
agree with you that the police officer who knows the
area well would have nmuch to contribute and his
testimony should be very valuable. | don't see how
conferring expert status on him would nake a
difference. | don't think it's appropriate. So even
if he doesn't have expert status, his testinony would
still carry great weight for who he is and his
experi ence.

M5. GATES: | would accept that.

VICE CHAIR M LLER  Ckay.

CHAI RPERSON GRI FFI'S: Ckay. Well, then
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there it is, except for this. GCkay. Wat el se? Wat
was this? Yes, yes, yes.

MVs. Br own- Robert s, you passed out
sonmething fromthe O fice of Planning?

M5. BROAWN-ROBERTS: Oh, I'msorry. I'm
sorry. That was just -- in our report we had tal ked
about getting a referral from DOH as we usually do
fromall the Governnent agencies.

CHAI RPERSON GRI FFI' S:  Excel | ent.

M5. BROWN- ROBERTS: And we just received
that yesterday, so | just thought it appropriate to
put it in the record.

CHAlI RPERSON CGRI FFI S: Good. And that's
the other issue that the ANC is bringing up and that
is could we have representatives here. O course,
we' re wor ki ng on subpoena powers and tonorrow i s our
oversi ght hearings, which maybe ['Il bring it up. |
shoul dn't say that, we're now going to be broadcast.

But, nonetheless, | think it would be
advant ageous actually if we would -- and we rely on
O fice of Planning to organi ze all those agenci es and
have t hose conmuni cati ons and bundle it, part of their
analysis to bring it. That is why |I'maddressi ng Ms.
Br own- Roberts that perhaps that we woul d specifically

request their presentation of their analysis at the
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hearings on the 13"

M5. BROAN- ROBERTS: | would really prefer
if the request cane directly fromthe Board.

CHAI RPERSON GRI FFI'S:  Right back at us.

M5. BROWN- ROBERTS: Yes. We do neke a
request fromtime to tinme and the offer is not taken
up.

CHAI RPERSON GRI FFI'S:  Okay.

M5. BROWN-ROBERTS: So | think it will be
nore forceful if it conmes fromthe BZA

CHAI RPERSON GRI FFI'S: Wl l-said. | think
we're going to make a very deliberate request
certainly for Departnment of Transportation to be here
as we find that it oftenis worse to not have adequate
information or ability to understand sone of their
anal ysi s. So we certainly do that and we won't
neglect to ask all the other agencies as well.
Anyt hing further on that?

MS. GATES: Not on that. | do have
another matter | would like to bring up if we're
through with expert w tnesses.

CHAI RPERSON GRI FFI'S: | think so, yes.

M5. GATES: | was hoping that we m ght be
able to devote one part of a neeting, as you did in

the 4925 Macarthur case, to traffic issues where we
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really had all the traffic peopl e together rather than
presenting at different times. It was very hel pful.
M. Etherly and M. Giffis were on that case. I
think you weren't on the Board yet, Ms. MIler

But it was very hel pful to be able to | ook
at traffic issues and, in this case, the ANC feels
that traffic is the major over-arching i ssue. So we
woul d I'i ke your consi deration of that request, please.

CHAI RPERSON GRI FFI'S: Good. Let's lay it
all out here. Anything else that we need to deal with
today at this point, because this goes directly to
actually where I was going to go in setting up the
next nmeeting. The difference with the other case that
you just nentioned, | believe it was a conti nuance and
we ended up having to take so much tinme that we did
bl ock out specific time for that type of testinony.

| think a situation that we wi sh we were
here now, but we're setting up that we have an entire
day for this hearing. So everyone that's going to be
involved is going to be here and, like it or not, they
are going to stay through lunch also, so that we'll
have all the experts in one place at one tine.

It does go directly to which | was going
to give sone guidance as we nove ahead with this, is

that there are going to be obviously very specific

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

373

concerns, testinonies, cross and rebuttal on the
traffic issue and the safety and the road alignnment
and what is proposed.

What | would like to do is make sure that
we al | have excel |l ent docunentati on, nmeani ng graphics
that is | abeled correctly so that we can all have --
the Board is comng at this froma fresh perspecti ve.
We need to be able to understand it conpletely and get
right into the substance of it. Wth that, | think we
wi Il have an awful ot of tine bl ocked out for that if
t hat addresses your concern.

M5. GATES: It does. Thank you.

CHAI RPERSON CGRI FFI S: And, hopefully,
we'll have the DDOT representative also here to
present their analysis. W'l have the experts on
bot h si des. W now have established two expert
witnesses inthis realm so we'll be able to get into
t he substance very quickly and get out with what we
need for further deliberation. kay. O hers,
procedural questions as we nove forward? Ww.

kay. Just toreiterate then, we have all
the participants already established, the parties.
Anything that is submitted into the record at this
poi nt obviously is served on everyone el se. You need

to, before you | eave, make sure that the applicant and
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all the other parties, including the ANC, know how you
want to be served and you know how they want to be
served, neaning we don't need to show up on the 13'"
sayi ng how cone that's in the record and | didn't get
it? You will have to submt it to all.

| don't anticipate additional filings at
this point and we're certainly not requesting or
requiring additional filings, except for the direction
we have given the applicant to nake sure that they are
confortable with what's in the file as graphically

represented or to submt into the record what they

wi |l need.

That being said then, we have set the
entire day. W wll start at 9:30 and we'll proceed
until we conclude the hearing and, hopefully, | am

fully of the anticipation that we'll get through this
entire case and not have to go past 6:00.

So with that, yes? If you're going to
address -- |I'm sorry, you just have to come up and
unl ess you want the recorder to shout at you, make
sure you turn on that mcrophone. There it is.

MR.  HERBERT: Pardon nme, just one
procedural question.

CHAI RPERSON GRI FFI'S:  Good.

MR. HERBERT: Are we -- given the fact
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that we just obtained party status today, am |
prohi bited from designating an expert at some point
goi ng forward?

CHAI RPERSON GRI FFI'S: No.

MR. HERBERT: For our interests?

CHAl RPERSON Rl FFI S: No, in your case
presentation not. However, you wll take wunder
advi semrent that we will -- | will limt severely the
duplication of any sort of wtness testinony, but
there is nothing -- frankly, we're maki ng good use of
time today that we have, but if you have it now, you
can establish it or you can establish it on the 13"

MR HERBERT: | do not have it now. Thank
you, sSir.

CHAI RPERSON @RI FFI S: Ckay. And all
wi t nesses, of course, don't have to be experts. Yes?

MR. FEOLA: A plea, a beg. Can we ask the
Board to not schedul e anyt hi ng?

CHAI RPERSON GRIFFI'S: W won't schedul e
anything el se on the 13'"

MR FECLA: A continuance or snowstorm

CHAI RPERSON GRI FFI'S: No.

MR. FEOLA: Thank you.

CHAI RPERSON GRI FFI'S:  Yes. And that's an

excellent point. And, again, |'m saying that we're
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going to hold the day out. It doesn't help us if we
don't fit all of this in. And, as | say, | do
apol ogi ze. One shoul d understand that they are here.
W get cases and we put them on the schedul e four,
si X, nine nonths prior to the actual hearing date for
our requirenents for the |aw of notice and al so for
t he announcenent and publi cati on.

It is sonetines difficult to anticipate
how conplicated cases will be until we get very cl ose.
W have hit a day that obviously put three very
conplicated cases all in one day, which is
unprecedented for us. However, the 13" we will keep
totally open so that we can have the tine to get
t hrough and to get to the substance of it and al so t he
| ei sure of being able to hear fromall of you.

Okay. Anything else? So to directly say
it, I will make note to the staff and we w Il nmake
note on our schedule that we hold that this is the
only case schedul ed for the day of the 13'"". Anything
el se? Any other clarifications or questions?

Very wel | . Thank you all again. | do
appreciate it and, please, nake sure that you do know
how to receive informati on and how you are to provide
information. And with that, have a great eveni ng and

we Wi ll see you all first thing on the 13'"" of June.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433
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Ms. Bail ey, any other business?

MS. BAILEY: No, M. Chairman.

CHAI RPERSON GRI FFI S: Excellent. Thank
you all very nuch

(Wher eupon, the Public Hearing was

concluded at 5:28 p.m)

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




